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The second draft of the Free Trade Agreement of
the Americas (FTAA) was released in November
2002. The draft is a compendium of provisions still
being negotiated by the 34 governments of the
Americas. Nevertheless, when analyzing the chapter
devoted to intellectual property rights (IPR), one
can easily observe a polarization between
provisions that would raise intellectual property
norms beyond the standards of the Agreement on
Trade-Related Aspects of Intellectual Property
Rights (TRIPS) and provisions that would link IPR
to the Convention on Biological Diversity (CBD)
regime.

Patentability of genetic material

One of the most controversial provisions of the
TRIPS agreement is undoubtedly article 27(3),
which requires Word Trade Organization (WTO)
member states to deliver patents on micro-
organisms and to set a sui generis system for new
plant varieties'. Developed countries argue that
patents on genetic material are essential to create
incentives for R&D in biotechnology. On the other
hand, developing countries see the patentability of
genetic material extracted for the South's
biodiversity as an unjustified appropriation of
developing countries' natural resources and a threat
to their access to new agricultural varieties.

A first set of provisions contained in the FTAA
draft goes well beyond the TRIPs standards with
regard to patents on genetic material. For instance,
the draft FTAA agreement stipulates that « when
the patent protects a specific genetic sequence or
biological material containing that sequence, the

protection shall also cover any product that includes
that sequence or material expressing that genetic
information.” ». Other controversial provisions ask
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FTAA member states to ratify the International
Convention for the Protection of New Varieties of
Plants and the Budapest Treaty on the International
Recognition of the Deposit of Microorganisms for
the Purposes of Patent Procedure’.

The United States is undoubtedly in favour of this
first set of provisions. The official US position on
the FTAA is to promote the patentability of any life
form®. The US-Chile Free Trade Agreement signed
in June 2003 already prescribes the patentability of
plants’. This trend addresses the issues raised by the
Biotechnology Industry Organization : « Future
agreements must close the loophole of Article
27(3)(b) of the TRIPS Agreement by requiring
Agreement signatories to grant patents on new,
useful and non-obvious transgenic plant and animal
inventions %».

Canada and Mexico may not support their NAFTA
partner without reservations. Indeed, the Canadian
Intellectual Property Office and the Instituto
Mexicano de la Propiedad Industrial still don't
grant patents on plants and animals. Therefore, none
of the bilateral free trade agreements concluded by
Canada or Mexico prescribe patents on plants and
animals. In the context of the FTAA, the Canadian
government asserts that its priority «is to ensure
that the current international IP rules are fully
implemented, rather than to seek an extension on
existing IP rights protection '».

If the United States cannot count on the support of
its NAFTA partners, it could resort to its economic
strength to promote the patentability of any life
form. On the one hand, it may threaten to resort to
commercial sanctions against countries whose
legislation, policies or practises have negative
consequences on US intellectual property®. This
approach has been used, inter alia, through USTR’s
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2003 annual report, where Robert B. Zoellick has
placed Argentina, the Bahamas and Brazil on a
priority watch list of countries that do not respect
IPR international standards’. On the other hand, the
United States could offer trade advantages to Latin
American countries that adopt legislation and
practices that go beyond those envisaged by the
TRIPS agreement. The Nicaraguan government was
given such an advantage when the USA agreed to
sign a bilateral agreement on investment with
Nicaragua, after the latter had committed to
increasing its IPR standards'’. Likewise, before
granting the commercial advantages foreseen in the
US-Caribbean Trade Partnership Act and the
Andean Trade Preference Act, the American
government takes into account various factors, and
notably “the extent to which the country provides
protection of intellectual property rights consistent
with or greater than the protection afforded under
the Agreement on Trade-Related Aspects of
Intellectual Property Rights. '

By this strategy, the United States has already
succeeded in signing several bilateral intellectual
property agreements with Latin American countries.
In fact, since the 1994 Summit of the Americas and
the launching of the FTAA negotiations, the United
States reached, through bilateral agreements, at least
one country from each of the four customs unions of
the Americas: the Andean Community, the
MERCOSUR, the CACM and the CARICOM . Tt
may well be that the American strategy foresees that
these poles will subsequently serve as precedents to
convince the remaining countries of the Americas.

A synergy with the Convention on biological
diversity

A second series of proposals contained in the FTAA
draft reorients the IPR regime towards the one of
the CBD. This convention, concluded at the 1992
Rio Summit, is based, inter alia, on the principle of
access and benefit sharing arising from the use of
genetic resources. Thus, the countries rich in
biodiversity, mainly developing countries, have a
basis to ask for royalties from industrialized
countries that use their genetic material and
traditional knowledge, to develop biotechnical
inventions.

The FTAA draft envisages several proposals to
facilitate the implementation of the principle of
benefits sharing. For example, a proposal stipulates
that “the granting of patents on inventions that have
been developed on the basis of material obtained
from genetic resources [...] shall be subject to the
acquisition of that material in accordance with
national law of the country of origin of such
knowledge or resources”. Another suggests
requiring FTAA parties to give effect to the
arrangements of the Convention on Biological
Diversity'®. Moreover, a whole section of the IPR
chapter is dedicated to the protection of traditional
knowledge: “Each party shall grant protection to the
genetic resources and traditional knowledge jointly
or separately, by means of a sui generis system,
guaranteeing a fair and equitable remuneration for
the benefits derived from access to such resources

or the use of such knowledge'*.”

These biodiversity rights are not necessarily
incompatible with IPR on genetic resources since
they do not apply to the same objects. The first
apply to tangible genetic material whereas the
second apply to intangible genetic information.
Nevertheless, the introduction of biodiversity and
traditional knowledge issues in a patent law treaty
would represent a significant breakthrough in
international negotiations. This linkage of IPR and
biodiversity reflects the position of several Latin
American countries and more especially those of the
Andean Community. Indeed, decision 486 of the
Andean Community envisages that « Los Paises
Miembros aseguraran que la proteccion conferida a
los elementos de la propiedad industrial se
concedera salvaguardando y respetando su
patrimonio biologico y genético, asi como los
conocimientos tradicionales de sus comunidades
indigenas, afroamericanas o locales."” » Article 16
of this same decision requires that applicants for
patents supply proof that they have obtained all the
authorizations required to access and use the genetic
resources.

Just as the American government oriented IPR
negotiations towards the trade regime during the
eighties, the Latin American countries are today
orienting the IPR negotiations towards the CBD
regime. This “regime linkage claim'® offers two
principal advantages to these countries. First, the




UNISFERA

conditioning of intellectual property rights to the
prior securing of access rights to genetic material
and traditional knowledge would contribute to the
effective application of the principle of access and
benefit sharing and, therefore, to the return of
technological or monetary earnings to the providers
of genetic material. Second, the submissions on
access to biodiversity and traditional knowledge
could be part of a quid pro quo with the United
Sates : “ [Developing countries] may simply wish to
exploit the issue, not out of a sense of justice on
behalf of their traditional peoples and communities
[...] but because they are looking for concessions on
TRIPS from developed countries.'” ».

Latin American countries are not deprived of means
to promote their positions. Indeed, the FTAA brings
together several countries that are favourable to the
integration of biodiversity in an IPR chapter and
that could unite in a common front'®. In this sense,
the FTAA forum is more advantageous to them than
bilateralism, which leads some of them to additional
concessions on the patentability of biological
material. Also, Latin American countries can
associate with non-governmental organizations
(NGOs) to promote their positions in the public
opinion of the Americas. At the ministerial
conference of Quito in November 2002, four NGOs
organized a parallel workshop on intellectual
property and concluded that “any chapter on
intellectual property rights in the final FTAA
agreement would only make sense if such issues as
genetic resources, traditional knowledge,
technology transfer, flexibility in plant variety
protection and competition regulations against
abuse of rights were included '>». The coalition
formed by developing countries and NGOs has
already achieved small victories in the international
regime of patents, notably with regard to access to
medicine®. This strategy could be used again in the
debate on the disclosure of origin in patent’s
applications.

Conclusion

Where is the FTAA chapter on IPR going? The
richest country in biotechnology of the hemisphere
calls for IPR on intangible genetic resources
whereas the countries rich in biodiversity call for
access rights on tangible genetic resources. A third
option could be the status quo or, as the Canadian
government advocates, the implementation and
compliance of existing IPR norms.

In any event, the introduction of biodiversity
protection provisions in an IPR draft agreement
demonstrates that Latin American countries have
thus far played a proactive role in the negotiation
and are ready to pose limits to the coverage of the
commercial regime where such limits would protect
their capacity to develop. The international regime
of patents is no longer a regime imposed by some
developed countries but has become a place where
biotechnology rich countries and biodiversity rich
countries are engaged in full-fledged negotiations.
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