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2 See 1S. Ladas, supra note 6, at 528.
¥ See id.
2 See 1 S. Ladas, supra note 6, at 528-29.

2 See G. H. C. Bodenhausen, Guide to the Application of the Paris Convention for the Protection of Industrial
Property (as Revised at Stockholm in 1967) 71 (1968).

% See, e.g., 1S. Ladas, supra note 6, at 529.

B |d. at 530. Conversely, countries that did not enact legislation permitting compulsory licenses often continued to
forfeit patents that had not been worked for three years. See id. at 530-37.

% |d. at 532.

7 d.

2 d.

» paris Convention (1967), supra note 1, art 5A(3); 1 S. Ladas, supra note 6, at 532.
% See 1 S. Ladas, supra note 6, at 532-37.

3! See id. at 533.

32 See Parke-Davis Co. v. Comptroller of Patents, Designs and Trade Marks, [1954] 71 R.P.C. 169; 1 S. Ladas, supra
note 6, at 533.

33 See Case Nasser, NJW 49,1953 (5 Dec. 1995); see also Jayashree Watal, Intellectual Property Rights in the WTO and
Developing Countries 319-21 (2002) [hereinafter J. Watal], at 319.

3 1 S. Ladas, supra note 6, at 534-35. These countries included Belgium, Canada, Denmark, Finland, France,
Germany, Israel, Japan, Norway, The Netherlands, Rhodesia, Romania, South Africa, Sweden, and Yugoslavia.

% See 1 S. Ladas, supra note 6, at 535.

36 See Paris Convention (Lisbon text of 1958), supra note 1, art. 5A(4) (compulsory licenses granted for failure to work
shall be nonexclusive), which remained unchanged in the Stockholm revision of 1967.

7 See 1 Ladas, supra note 6, at 535. However, other reports suggested that the U.S. objection was also rooted in
national security concerns, especially those bearing on atomic energy.

38 See TRIPS Agreement, supra note 2, art. 31(h). Even today, art. 31(k) states that the "need to correct anti-

competitive practices may be taken into account in determining the amount of remuneration”.

% 1 S. Ladas, supra note 6, at 535-36; see also Paris Convention (1967 text), supra note 1, art. 5A(4)).
40 1°S. Ladas, supra note 6, at 536.

“ See id. at 536-38.

“2|d. at 536.

“ See Beier, supra note 11, at 261.

“1d.

“d.

“ See Correa, Compulsory Licenses, supra note 8, at 4. See also Beier, supra note 11, at 259-260 (finding majority of
patent laws in developed countries to permit compulsory licenses, but stressing that actual grants of such licenses
remain rare); Scott, supra note 18.
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47 Correa, Compulsory Licenses, supra note 8, at 10-21. With specific regard to patented inventions, the United
Kingdom adopted a license of right in 1977, when it expanded the duration of protection from 16 to 20 years. In the
final few years of patents benefiting from this provision, nonexclusive licenses of right “became available if the
patentee had been importing the bulk of the product into the United Kingdom, subject to certain restrictions”. See,
e.g., id. at 20-21.

“ See generally J. H. Reichman, Intellectual Property in International Trade: Opportunities and Risks of a GATT
Connection, 22 Vand. J. Transnat'l L. 747, 754-67 (1989) [hereinafter Reichman, GATT Connection].

“ See, e.g., Beier, supra note 11, at 260, 260 n.31 (citing authorities). For proposals to institute a preferential
regime for developing countries within the framework of the Paris Convention that were debated but not adopted at
the Conference to Revise the Paris Convention, 1979-1986, see WIPO Synoptic Tables Concerning Articles 1, 5A, and
5Quater of the Paris Convention for the Protection of Industrial Property, WIPO Doc. No. PR/DC/INF/51 (1984); see
also Peter Kunz-Hallstein, The Revision of the International System of Patent Protection in the Interest of Developing
Countries, 10 Int'l Rev. Indus. Prop. & Copyright Law (I.1.C.) 649, 658-64 (1979); Gail E. Evans, Intellectual Property
as a Trade Issue The Making of the Agreement on Trade Related Aspects of Intellectual Property Rights, 1994 World
Competition L. & Econ. Rev. 137 (Dec. 1994).

%0 See supra note 2.

3! See, e.g., Joseph Straus, Implications of the TRIPS Agreement in the Field of Patent Law, in From GATT to TRIPS:
The Agreement on Trade-Related Aspects of Intellectual Property Rights 160 (F.K. Beier & G. Schricker, eds., 1996),
at 100 et seq.; J. H. Reichman, Universal Minimum Standards of Intellectual Property Protection Under the TRIPS
Component of the WTO Agreement, in Intellectual Property and International Trade: The TRIPS Agreement 21 (Carlos
M. Correa & Abdulgawi A. Yusuf eds., 1998) [hereinafter C. Correa & A. Yusuf].

52 Straus, supra note 51.

33 See generally Keith Maskus, Intellectual Property Rights in the Global Economy (2000) [hereinafter K. Maskus];
Peter Drahos, Developing Countries and International Intellectual Property Standard-Setting, study prepared for the
United Kingdom Commission on Intellectual Property Rights, Feb. 2002 [hereinafter Drahos, Developing Countries].

>* J. Watal, supra note 33, at 317.

35 TRIPS Agreement, supra note 2, art. 28.1.

% See generally Beier, supra note 11, at 255-56.

57 See TRIPS Agreement, supra note 2, arts. 8.2, 28.2, 40.

38 See TRIPS Agreement, supra note 2, arts. 30-31. For a discussion of the limitations on the application of article 30,
see Canada -- Patent Protection of Pharmaceutical Products, Report of the Panel, WT/DS114/R (17 Mar. 2000)
[hereinafter Canadian Pharmaceutical Products Decision].

* See, e.g., Correa, Compulsory Licenses, supra note 8, at 8-9; Reichman, GATT Connection, supra note 48, at 34-36.
¢ TRIPS Agreement, supra note 2, art. 27.1.

" See further Carlos M. Correa, Intellectual Property Rights, the WTO and Developing Countries: The TRIPS
Agreement and Policy Options (2000) [hereinafter C. Correa, TRIPS Agreement]; UNCTAD/ICTSD Project, supra note
4.

62 See TRIPS Agreement, supra note 2, art. 2.1.
¢ 1d. art. 27.1
¢ See, e.g., Straus, supra note 51; J. Watal, supra note 33, at 318.

¢ See TRIPS Agreement, supra note 2, arts. 8.2., 40.2.
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% See, e.g., Carlos M. Correa, Patent Rights, in C. Correa & A. Yusuf, supra note 51, at 203.
" See C. Correa, TRIPS Agreement, supra note 61, at 90-91.

% See Brazil- Measures Affecting Patent Protection, Notification of Mutually Agreed Solution, WT/DS199/4, 19 July
2001 [hereinafter Brazil Measures Affecting Patent Protection].

% See J. Watal, supra note 33, at 319-21.

" See 28 U.S.C §1498 (2002); A patentee can make a claim for ‘reasonable or entire compensation’ when it discovers
the government's ‘taking’. For specific public interest provisions, see the forthcoming part on United States practice.

" See J. Watal, supra note 33, at 320-21.
"2 TRIPS Agreement, supra note 2, art. 31.

7 J. Watal, supra note 33, at 320. J. Watal, as a negotiator for India at the time, was personally involved in bringing
this result to fruition.

Id.

5 See TRIPS Agreement, supra note 2, art. 31. A twelfth clause, art. 31(l) deals with compulsory licenses issued for
dependent patents, but the present survey does not deal with that subject matter in detail. See J. Watal, supra note
33, at 326-27.

" See Daniel Gervais, The TRIPS Agreement: Drafting History and Analysis 165 (1998).

7 See TRIPS Agreement, supra note 2, art. 31(a) (requiring authorization of use to "be considered on its individual
merits”).

8 See id. arts. 31(b), (k) (requiring efforts to obtain voluntary license “on reasonable commercial terms and
conditions...within a reasonable period of time”).

" See id. arts. 31(c), (d), (h). The license can only be assigned "with that part of the enterprise or goodwill which
enjoys such use”. Id. art. 31(e).

8 See id. art. 31(i).
8 See id. art. 31(g).
8 See id. art. 31(f).
8 See id. art. 31(g); Correa, Compulsory Licenses, supra note 8, at 8.

8 In the United States, for example, the law allowing non-voluntary licenses for ‘government use’ immunizes
government agencies and their contractual suppliers from patent infringement suits.

8 TRIPS Agreement, supra note 2, art. 31(g).

8 See TRIPS Agreement, supra note 2, art. 31(g) (empowering the "competent authority to review, upon motivated
request, the continued existence of ...circumstances” that led to the grant of a compulsory license).

¥ 1d.

8 See, e.g., Beier, supra note 11, at 261 (citing Polyferon decision, Federal Supreme Court/Germany), 28 Int'l Rev.
Indus. Prop. & Copyright Law (I.1.C.) 242 (1997)).

8 See, e.g., India-Patent Protection for Pharmaceutical and Agricultural Chemical Products, Report of the Appellate
Body, WT/D550/AB/R, 19 Dec. 1997 (reversing panel's “legitimate expectation test” and declining a standard of
compliance that eliminated “any reasonable doubts” because members are free to determine the appropriate
method of implementing TRIPS standards under art. 1.1); see also Jerome H. Reichman, Securing Compliance with
the TRIPS Agreement After U.S. v. India, 1998 J.l.E.L. 585, 592-97 (reading India Patents case as a mandate for strict
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construction and deference to local law). Obviously, if a state's approach improperly conflicts with international
minimum standards, it will be struck down, but India - Patents, supra, suggests that there is still plenty of room for
reasonable manoeuvre.

% See TRIPS Agreement, supra note 2, art. 31(g).
%' For detailed examples, see J. Watal, supra note 33, at 321-29.

%2 Brazil obtained major price reductions on HIV retrovirals from Hoffman-La Roche after threatening to invoke its
local working requirement. See Jennifer L. Rich, Roche Reaches Accord on Drug with Brazil, New York Times, 1 Sept.
2001. Brazil also obtained significant price discounts from Merck in March of 2001 after threatening to impose a
compulsory license. See Miriam Jordan, Merck Vows AIDS Help for Brazilians, Wall St. J., 30 Mar. 2001.

% 1S. Ladas, supra note 6, at 427; see also Beier, supra note 11, at 260.

% See, e.g., Susan Sell, Private Power, Public Law: The Globalization of Intellectual Property Rights (forthcoming
2002) [hereinafter S. Sell, Private Power, Public Law]; Correa, Compulsory Licensing, supra note 5, at 1 (citing
authorities).

% See TRIPS Agreement, supra note 2, art. 27.1; J. Watal, supra note 33, at 322.
% See, e.g., Correa, Compulsory Licensing, supra note 8, at 19.

7 See, e.g., Canadian Pharmaceutical Products Decision, supra note 58 (allowing exceptions geared to specific
subject matter when reasonably justified by valid public policy considerations). See also infra text accompanying
notes 103 et seq. (impact of Doha Declaration).

% See TRIPS Agreement, supra note 2, art. 31(c).
% See TRIPS Agreement, supra note 2, arts. 39.1, 39.2.

1% See id. art. 39.3; see also Trevor C. Cook, The Protection of Regulatory Data in Pharmaceutical and Other Sectors
(2000); Carlos M. Correa, "Integrating Public Health Concerns into Patent Legislation in Developing Countries",
[hereinafter Correa, Integrating Public Health Concerns], Report prepared for the Rockefeller Foundation, New York
(Jan. 2000), available at http://www.southcentre.org/publication/pubindex.htm#working.

10 See, e.g., TRIPS Agreement, supra note 2, art. 64; Rochelle Cooper Dreyfus & Andreas L. Lowenfeld, Two
Achievements of the Uruguay Round: Putting TRIPS and Dispute Settlement Together, 37 Va. J. Int'l L. 275 (1997).

92 See Implementation-Related Issues and Concerns, Decision of 14 Nov. 2001, Ministerial Conference, Fourth
Session, Doha, WT/MIN(01)/17, par. 11 [hereinafter Doha Ministerial Decision on Implementation Issues and
Concerns].

193 Doha Declaration on Public Health, supra note 3.
104 See Doha Declaration on Public Health, supra note 3, pars. 1-4.
105 1d. par. 3.

1% These include the Doha Ministerial Declaration [the work program], WT/MIN (01)/DEC/1, in addition to the Doha
Ministerial Declaration on TRIPS and Public Health, supra note 3. See also the Doha Ministerial Decision on
Implementation Issues and Concerns, supra note 102.

%7 See, e.g., Steve Charnovitz, The Legal Status of the Doha Declaration, 5 J.I.E.L. 207 (2002) (interpreting the
Marrakesh Agreement Establishing the World Trade Organization, arts. (Il:2, IV:1, IX:1).

108 Id

1% See World Intellectual Property Organization: Copyright Treaty and Agreed Statements Concerning the Copyright
Treaty, adopted by the Ministerial Conference, 20 Dec. 1996, Geneva, Switzerland, 36 I.L.M. 65 (1997).

35
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"0 United States - Section 110(5) of U.S. Copyright Act, Report of the Panel, WT/DS160/R, 15 June 2000 [hereinafter
United States - Section 110(5)].

" See Vienna Convention on the Law of Treaties, 23 May 1969, 1155 U.N.T.S. 331, 8 .L.M. 679 (1980), art. 31.
"2 See United States - Section 110(5), supra note 110.

"3 Charnovitz, supra note 107. See generally Gail E. Evans, Lawmaking Under The Trade Constitution - A Study In
Legislating By The World Trade Organization (2000).

"4 See generally Correa, Compulsory Licenses, supra note 8; Straus, supra note 51; Beier, supra note 11. For
background, detailed analysis, and posterior developments, see most recently Frederick M. Abbott, The Doha
Declaration on The TRIPS Agreement and Public Health: Lighting a Dark Corner at the WTO, 5 J.I.E.L. 469 (2002)
[hereinafter Abbott, Doha Declaration].

"5 Doha Declaration on Public Health, supra note 3, par. 4.
"6 |d. par. 5(b).

"7 Abbott, Doha Declaration, supra note 114.

"8 Doha Declaration on Public Health, supra note 3, par. 5(c).

9 See TRIPS Agreement, supra note 2, art. 31(b). It is "understood that public health crises, including those relating
to HIV/AIDS, tuberculosis, malaria and other epidemics, can represent a national emergency or other circumstances
of extreme urgency”. Doha Declaration on Public Health, supra note 3, par. 5(a).

120 See Doha Declaration on Public Health, supra note 3, par. 7. This provision is stipulated “without prejudice to the
right of least-developed country Members to seek other extensions of the transition periods as provided for in article
66.1 of the TRIPS Agreement”. Id.

2! The Declaration neglects to clarify whether LDCs are also exempted from the mailbox and exclusive marketing
rights provisions of TRIPS Agreement, supra note 2, arts. 70.8 and 70.9, given that the shield of art. 66 expires in this
respect on January 1, 2006.

'22See TRIPS Agreement, supra note 3, arts. 27.1, 34, 65-66.
' For details, see Abbott, Doha Declaration, supra note 114.
124 Doha Declaration on Public Health, supra note 3, par. 5(d).
125 See TRIPS Agreement, supra note 2, art. 6.

126 See, e.g., Harvey E. Bale, Jr., The Conflicts Between Parallel Trade and Product Access and Innovation: The Case
of Pharmaceuticals, 1 J.l.LE.L. 637 (1998); see also Alan O. Sykes, TRIPS, Pharmaceuticals and the Doha “Solution”,
John M. Olin Law & Economics working paper No. 140 (2d series), Univ. of Chicago working paper series (2002).

127 See TRIPS Agreement, supra note 2, arts. 8.1, 8.2, 31, 40.2. See also J.H. Reichman, From Free Riders to Fair
Followers: Global Competition under the TRIPS Agreement, 29 NYU J. Int'l L. & Pol. 11, 52-58 (1997) [hereinafter
Reichman, Free Riders to Fair Followers].

128 See, e.g., Abbott, Doha Declaration, supra note 114 (reviewing arguments and authorities on both sides of this
issue).

129 See TRIPS Agreement, supra note 2, arts. 28.1, 28.1 n.6.
130 See TRIPS Agreement, supra note 2, art. 31(f).

13! See, e.g., Abbott, Doha Declaration, supra note 114 (stressing that art. 31(f) limits both the ability of importing
countries thus to obtain generic import drugs under compulsory licenses and the ability of producer countries to
obtain economies of scale in authorized exports of compulsory licensed drugs).
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132 See Doha Declaration on Public Health, supra note 3, par. 6.

33 See, e.g., Abbott, Doha Declaration, supra note 114. But see Canada-Protection of Pharmaceutical Products, supra
note 58 (narrowly construing the exceptions available under TRIPS art. 30).

134 See Paragraph 6 of the Doha Declaration on the TRIPS Agreement and Public Health, Communication from the
United States, Council for Trade-Related Aspects of Intellectual Property Rights, IP/C/W/340, 14 Mar. 2002.

135 See Doha Declaration on Public Health, supra note 3, par. 1 (“We recognize the gravity of the public health
problems afflicting many developing and least-developed countries, especially those resulting from HIV/AIDS,
tuberculosis, malaria and other epidemics”); id. par.4 (“we agree that the TRIPS Agreement does not and should not
prevent Members from taking measures to protect public health”).

3¢ 1d. par. 4.

37 1d.; see also id. par. 5(a) (stressing the need to interpret TRIPS provisions in light of the Agreement's objectives
and principles).

138 See WTO Agreement, supra note 2, Annex 1A: Multilateral Agreements on Trade in Goods [hereinafter GATT 1994],
33 I.L.M. 28 (1994), art. XX. But see TRIPS Agreement, supra note 2, art. 8.1 (allowing “measures necessary to
protect public health...[that] are consistent with the provisions of this Agreement”).

13%Gee, e.g., Correa, Compulsory Licenses, supra note 8; Straus, supra note 51; Beier, supra note 11. Non-voluntary
licensing of copyrights, industrial designs, and other intellectual property rights is beyond the scope of this study.
See, e.g., Correa, Compulsory Licenses, supra note 8, at 4-6.

0 For a detailed survey, see the forthcoming chapters/parts on Canada and the United States, respectively.

" See, e.g., Correa, Integrating Public Health Concerns, supra note 100; Carlos M. Correa, Public Health and Patent
Legislation in Developing Countries, 3 Tulane J. Tech. & Intell. Prop. 1 (2001) [hereinafter Correa, Public Health];
Frederick M. Abbott, Compulsory Licensing for Public Health Needs: The TRIPS Agenda at the WTO after the Doha
Declaration on Public Health, Quaker United Nations Office- Geneva, Occasional Paper 9, Feb. 2002, available at
http://www.quno.org. ; Frederick M. Abbott, The TRIPS Agreement, Access to Medicines and the WTO Ministerial
Meeting, Quaker United Nations Office - Geneva, Occasional Paper 7, Sept. 2001, available at
http://www.quno.org..

2 See Draft Ministerial Declaration - Proposal from a group of developed countries (Australia, Canada, Japan,
Switzerland and the United States), IP/C/W/313, submitted to the Council for TRIPS, 30 Oct. 2001.

> North American Free Trade Agreement (NAFTA), 17 Dec. 1992, Can. T.S. 1994 No. 2, 32 I.L.M. 612 (entered into
force, 1 Jan. 1994) [hereinafter NAFTA].

' See J. Watal, supra note 33.

> NAFTA, supra note 143.

46 David Vaver, Intellectual Property - Copyright, Patents, Trade-Marks 169 (1997) [hereinafter D. Vaver].
47 See Re Bell Telephone Co. (1885), 9 O. R. 339 (S.P.).

48 patent Act, R.S.C. 1935, §§65-70.

9 See D. Vaver, supra note 146, at 169. For application procedures, see Roger Hughes & John Woodley, Hughes and
Woodley on Patents §58 (2001) [hereinafter Hughes & Woodley].

150 patent Act, R.S.C. 1970, c. P-4, §§67-73; Patent Act, R.S.C. 1985, c. P-4, §§65-71.
3 D. Vaver, supra note 146, at 170.

152 Id

37
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153 Id

134 See id. See also Donald G. McFetridge, Intellectual Property, Technology, Diffusion, and Growth in the Canadian
Economy, in Competition Policy and Intellectual Property Rights in the Knowledge Economy 65, 79 (Robert D.
Anderson & Nancy T. Gallini, eds. 1998) [hereinafter McFetridge].

155 See McFetridge, supra note 154, at 79.
156 Id.
157 See NAFTA, supra note 143, Chapter 17, art. 1709.7; D. Vaver, supra note 146, at 170.

158 See Patent Act Amendment Act (effective 1993), R.S.C. 1992, c. P-4, §33 (3™ Supp.), R.S.C. 1992, c.1, §5
(repealing §865(2)(a)(b) of 1985 Act).

> The United States withdrew a WTO action against Brazil that would have resolved this question for purposes of the
TRIPS Agreement. See also Michael Halewood, Regulating Patent Holders: Local Working Requirements and
Compulsory Licenses at International Law, 35 Osgoode Hall L. J. 243 (1997).

10 See Christopher Scott Harrison, Protection of Pharmaceuticals as Foreign Policy: The Canada-U.S. Trade
Agreement and Bill C-22 versus the North American Free Trade Agreement and Bill C-91, 26 North Carolina J. Int'l. L.
& Comm. Reg. 457 (2001) [hereinafter Harrison]; McFetridge, supra note 154, at 82.

'¢! Jay Dratler, Licensing of Intellectual Property, §3.03[2] (2001) [hereinafter Dratler].
192 See id.

163 See, e.g., Beier, supra note 11; supra text accompanying note 34.

164 Dawson Chemical Co.v. Rohm & Haas Co., 448 U.S. 176, 215 & n.21 (1980).

165 Dratler, supra note 161, §3.03[2]

166 See U.S. Dep't of Justice & Federal Trade Commission, Antitrust Guidelines for the Licensing of Intellectual
Property (1995), reprinted in 4 Trade Reg. Rep. (CCH) 113,132 [hereinafter Antitrust/IP Guidelines].

'¢7 See, e.g., Eleanor Fox, Trade, Competition and Intellectual Property - TRIPS and Its Antitrust Counterparts, 29
Vand. J. Transnat'l L. 481 (1996).

'8 Dratler, supra note 161, §3.03[2][a]. “United States patent law has no general statutory provisions, like those in
foreign countries, designed to displace the operation of the free market with government decision making.” Id.

16928 U.S.C. §1498(a) (2002).
170 See Dratler, supra note 161, §3.02[al;

71 For details, see the forthcoming chapter/part/section on US practices. Other instances where compulsory licenses
may be applied include inventions concerning atomic weapons, inventions regulated by the Clean Air Act, which deals
with environmental concerns, and rules that give the federal government rights in inventions derived from federal
contracts and grants promoting research and development. See Dratler, supra note 161, §3.03[2][a]

72 In one famous decision in this period, Supreme Court Justice Jackson declared that "the only patent that is valid
patent is one which this Court has not been able to get its hands on”. Jungersen v. Ostby & Barton Co., 335 U.S. 560,
572 (1949) (Jackson, J., dissenting).

'3 See Susan De Santi [Director of Policy Planning, Federal Trade Commission], The Intersection of Antitrust and
Intellectual Property Issues: A Report from the FTC Hearings, remarks before the Conference on Antitrust for High-
Tech Companies Business Development Associates, San Francisco, 2 Feb.1996, available at
http://www.ftc.gov/speeches/other/desanti1l.htm [hereinafter Remarks of Susan De Santi]. Prof. John Barton
“suggested that fundamental changes in the PTO's issuance of patents and the Federal Circuit's enforcement of
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patents have led to increasingly broad patents and to certain patent claims that cover basic research tools”. Id.
(citing testimony of John Barton).

174 See Remarks of Susan De Santi, supra note 173.
75 See id. (citing testimony of John Barton).

176 See Remarks of Susan De Santi, supra note 173 (citing written comments of Cecil D. Quillen, Jr. (6 Dec. 1995)); see
also Jon F. Merz & Nicholas M. Pace, Trends in Patent Litigation: The Apparent Influence of Strengthened Patents
Attributable to the Court of Appeals of the Federal Circuit, J. Patent & Trademark Office Society (Aug. 1994)).
Quillen has asserted that as of 1993, “something like two thirds or more of patents which are litigated now are found
to be valid and infringed”, whereas a decade before “something like two thirds...were found invalid”. Remarks of
Susan De Santi, supra note 173 (quoting written comments of Cecil D. Quillen, Jr.).

77 Remarks of De Santi, supra note 173 (citing testimony of Max Frankel).
178 See Patent Misuse Reform Act, 35 U.S.C. §§271(d) (4)-(5) (1988).
7% See the separate country study/part/section/chapter on the US (forthcoming).

80 See Wilbur L. Fugate, Foreign Commerce and the Antitrust Laws §14.2 (1996, updated 2001) [hereinafter W.
Fugate].

8! See id. The Supreme Court summarized the legal effect of consent judgments in United States v. Armour Co.:
“Consent decrees are entered into by parties to a case after careful negotiation has produced agreement on their
precise terms. The Parties waive their right to litigate the issues involved in the case and thus save themselves the
time, expense, and inevitable risk of litigation. Naturally the agreement reached normally involves a
compromise...Thus the decree itself cannot be said to have a purpose; rather the parties have purposes, generally
opposed to each other, and the resultant decree embodies as much of those opposing purposes as the respective
parties have the bargaining power and skill to achieve. For these reasons, the scope of a consent decree must be
discerned within its four corners, and not by reference to what might satisfy the purposes of one of the parties to it.”
See U.S. v. Armour Co., 402 U.S. 673, 681-682 (1971).

82 See W. Fugate, supra note 180, at §14.2. The 1974 Antitrust Procedures and Penalties Act established a public
interest criterion for approval of consent decrees by the court, requiring publication of all proposed decrees in the
Federal Register sixty days prior to the judgment with the opportunity for public comment. See Act of 21 Dec. 1974,
P.L. 93-528, §2 88 Stat. 1706 (codified as amended at 15 U.S.C. §16 (2002)); see also W. Fugate, supra note 180,
§14.2.

'8 Herbert Hovenkamp, Mark D. Janis & Mark A. Lemley, IP and Antitrust, An Analysis of Antitrust Principles Applied
to Intellectual Property Law [hereinafter IP and Antitrust] (2002).

184 See Reichman, Free Riders to Fair Followers, supra note 127, at 26 ("A Procompetitive Strategy for Compliance
with TRIPS”).

85See supra, under I D., Impact of the Doha Declaration on Public Health.
18 See TRIPS Agreement, supra note 2, arts. 8.2, 31(d), 40.

¥ See, e.g., J. Watal, supra note 33, at 324 (noting the conflict over this issue as a major cause of the breakdown of
negotiations to revise the Paris Convention).

18 See further Reichman, Free Riders to Fair Followers, supra note 127.

189 See Ministerial Declaration, Ministerial Conference (4™ Session), Doha, 9-14 Nov. 2001, WT/MIN(01)/DEC/W/1, 14
Nov. 2001, pars. 23-25 [hereinafter Doha Ministerial Declaration].

%0 See id. par. 24.

9! See further Reichman, Free Riders to Fair Followers, supra note 127, at 88-89.

39
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%2 See, e.g., Sell, Private Power, Public Law, supra note 94.

%3 See, e.g., WTO Agreement, supra note 2, Annex 2: Understanding on Rules and Procedures Governing the
Settlement of Disputes [hereinafter Settlement of Disputes], 33 I.L.M. 112 (1994), art 23; Vienna Convention on the
Law of Treaties, supra note 111 (breach provision, art. 60, "Termination or Suspension of the Operation of a Treaty as
a Consequence of Its Breach").

1% See J. H. Reichman, The TRIPS Agreement Comes of Age: Conflict or Cooperation with the Developing Countries?,
32 Case Western Reserve. J. Int'l L. 441 (2000) [hereinafter Reichman, TRIPS Agreement Comes of Age].

% See Reform of the Patent Cooperation Treaty, Memorandum prepared by the Director General, International
Patent Cooperation Union, WIPO Doc. No. PCT/A/30/2, 13 July 2001and the so-called new Patent Agenda [reference
to be provided]

1% See, e.g., Papers presented at the Duke Conference on the Public Domain, Duke University School of Law, 9-11
Nov. 2001 (publication forthcoming 2002).

97 Cf. United States - Section 110(5), supra note 110 (acknowledging Agreed Statements concerning WIPO Copyright
Treaty of 1996 to be authoritative interpretations of interface between that Agreement, Berne Convention, and
TRIPS Agreement, within the interpretative parameters set out in the Vienna Convention on the Law of Treaties).

1% See generally, Reichman, Free Riders to Fair Followers, supra note 127.
1% See generally, K. Maskus, supra note 53.
20 Cf, Sykes, supra note 126.

21 See F.M. Scherer, The Economic Effects of Compulsory Patent Licensing (1977), reprinted in F.M. Scherer,
Competition Policy, Domestic and International 327-42 (2000).

22 5ee 17 U.S.C. §115 (2002).

23 See, e.g., Robert P. Merges, Contracting into Liability Rules: Intellectual Property Rights and Collective Rights
Organizations, 84 Cal. L. Rev.1293 (1996).

204 See Guido Calabresi & A. Douglas Melamed, Property Rules, Liability Rules, and Inalienability: One View of the
Cathedral, 85 Harv. L. Rev. 1089 (1972) (defining liability rules).

25 For the historical dependence of intellectual property rights on ancillary regimes of liability rules, see J.H.
Reichman, Legal Hybrids Between the Patent and Copyright Paradigms, 94 Colum. L. Rev. 2432 (1994); see also J.H.
Reichman, Charting the Collapse of the Patent - Copyright Dichotomy: Premises for a Restructured International
Intellectual Property System, 13 Cardozo Arts & Enter. L.J. 475 (1995).

2 See, e.g., J. H. Reichman, Of Green Tulips and Legal Kudzu: Repackaging Rights in Subpatentable Innovation, 53
Vand. L. Rev.1743 (2000) [hereinafter Reichman, Green Tulips].

27 see, e.g., Pamela Samuelson & Susan Scotchmer, The Law and Economics of Reverse Engineering, 111 Yale L.J.
1575 (2002); J.H. Reichman & Pamela Samuelson, Intellectual Property Rights in Data?, 50 Vand. L. Rev. 51 (1997);
see also Mark Lemley, The Economics of Improvement in Intellectual Property Law, 75 Tex. L. Rev. 989 (1997). These
considerations are further examined in the separate country study/chapter/part/section on the United States in
connection with governmental use of patented inventions in United States law and practice.

28 see Doha Declaration on Public Health, supra note 3.

2 See, e.g., J. H. Reichman, Patents and Public Health in Developing Countries: Bargaining Around the TRIPS
Impasse, Paper presented to the Conference on Access to Essential Medicines, University of Wisconsin School of Law,
8-10 Mar. 2002 (proposing central regional supply centres for essential medicines in sub-Saharan African countries).

20 See, e.g., K. Maskus, supra note 53.
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2" See, e.g., J. H. Reichman & David Lange, Bargaining Around the TRIPS Agreement:The Case for Ongoing Public-
Private Initiatives to Facilitate Worldwide Intellectual Property Transactions, 9 Duke J. Compar. & Int'l L. 11 (1998).

22 See, e.g., J. Watal, supra note 33, at 328-29.

23 See, e.g., K. Maskus, supra note 53; J. H. Reichman, Taking the Medicine, with Angst: An Economist's View of the
TRIPS Agreement, 4 J.1.E.L. 795 (2001).

24 See, e.g., Technology, Learning & Innovation (Linsu Kim & Richard Nelson, eds. 2000).

25 Starting with the current version of 1967, this table shows the textual modifications that the current Art. 5A of the
Paris Convention underwent throughout several Revision Conferences. Major changes in relation to the respective
earlier version are indicated in italics. Other minor changes (i.e. mere modification of the text) are not particularly
indicated. The latter observation applies in particular to the Stockholm text of 1967, which did not introduce any
substantive changes to the text of Art. 5A as revised in Lisbon (1958). There were, however, some slight changes in
the formulation of the provision. Cf. Stephen P. Ladas, Patents, Trademarks, and Related Rights. National and
International Protection, Harvard University Press 1975, p. 1913 (text as adopted at the 1958 Lisbon Conference) and
pp. 1920/21 (text as adopted at the 1967 Stockholm Conference).

¢ Note that this addition was already adopted in an Additional Act at the 1900 Brussels Revision Conference.
However, it was only at the Washington Conference that this addition was incorporated into the text of Art. 5.

41




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Error
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments true
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile (None)
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 100
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 100
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.76
    /HSamples [2 1 1 2] /VSamples [2 1 1 2]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 150
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile (None)
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000410064006f006200650020005000440046002065876863900275284e8e9ad88d2891cf76845370524d53705237300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef69069752865bc9ad854c18cea76845370524d5370523786557406300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /ITA <>
    /JPN <FEFF9ad854c18cea306a30d730ea30d730ec30b951fa529b7528002000410064006f0062006500200050004400460020658766f8306e4f5c6210306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103055308c305f0020005000440046002030d530a130a430eb306f3001004100630072006f0062006100740020304a30883073002000410064006f00620065002000520065006100640065007200200035002e003000204ee5964d3067958b304f30533068304c3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020ace0d488c9c80020c2dcd5d80020c778c1c4c5d00020ac00c7a50020c801d569d55c002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken die zijn geoptimaliseerd voor prepress-afdrukken van hoge kwaliteit. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents best suited for high-quality prepress printing.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
    /FRA <>
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /ConvertToCMYK
      /DestinationProfileName ()
      /DestinationProfileSelector /DocumentCMYK
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure false
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles false
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /DocumentCMYK
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /UseDocumentProfile
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [150 150]
  /PageSize [612.000 792.000]
>> setpagedevice


