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This document summarizes the current "state of the debate" in major intergovernmental forums dealing with traditional knowledge (TK) and access to genetic resources and benefit sharing.  Information is provided on the Convention on Biological Diversity (CBD), the World Intellectual Property Organization (WIPO), the Food and Agriculture Organization (FAO), the World Trade Organization, the United Nations Conference on Trade and Development (UNCTAD), the World Health Organization (WHO), and the United Nations Educational, Scientific and Cultural Organization (UNESCO).  

The Convention on Biological Diversity (CBD)


Under the CBD, the recent meetings of two Working Groups are particularly relevant to the current seminar.  The Ad Hoc Open-ended Working Group on Access and Benefit-sharing (ABS) met in Bonn, Germany from 22-26 October 2001.  The Ad Hoc Open-ended Inter-sessional Working Group on Article 8(j) and Related Provisions of the Convention on Biological Diversity held its second meeting in Montreal, Canada 4-8 February 2002.  These meetings made recommendations to be considered by the sixth Conference of the Parties in The Hague, 7-19 2002.  The reports of these meetings are available on the CDB Website: www.biodiv.org.  Below are some highlights.

The Working Group on ABS
The Working Group (WG) adopted recommendations on the following issues:

1)
Draft Bonn Guidelines on Access to Genetic Resources and Fair and Equitable Sharing of the Benefits Arising out of their Utilization
The WG adopted draft voluntary guidelines.  These are meant to assist Parties, Governments and other stakeholders when establishing legislative, administrative or policy measures on ABS and/or when negotiating contractual arrangements for ABS. The guidelines are structured as follows:

Section I on General Provisions covers key features, use of terms, scope, relationship with relevant international regimes and the objectives of the guidelines.  

Section II deals with the role of the national focal point and competent national authority(ies), and responsibilities of Parties and stakeholders that are users and providers of genetic resources.  

Section III addresses the participation of stakeholders in the development and implementation of ABS arrangements. 

Section IV covers steps in the process of ABS, including prior informed consent and mutually agreed terms.

Section V covers other provisions, such as incentives, accountability, monitoring and reporting, verification, dispute settlement and remedies  

Appendix I contains suggested elements for Material Transfer Agreements, and

Appendix II provides an illustrative list of monetary and non-monetary benefits.  

A few issues covered by the guidelines are still outstanding and may require further clarification.  They include the use of terms, the scope of guidelines with respect to products and derivatives and stakeholder involvement.

2)
Other approaches, including the development of an action plan for capacity-building
The Conference of the Parties in Decision V/26 recognised that key capacity building needs included: (a) assessment and inventory of biological resources as well as information management; (b) contract negotiation skills; (c) legal drafting skills; and (d) means for the protection of traditional knowledge associated with genetic resources. The WG requested the Executive Secretary to convene an open-ended expert workshop on capacity-building for ABS to further develop draft elements for an Action Plan on Capacity-building for ABS which were identified by the WG.  

3) 
Role of intellectual property rights in the implementation of access and benefit-sharing arrangements
The WG made several recommendations on intellectual property rights as they relate to the implementation of ABS arrangements. In general the WG underlined the need for further work on this issue in collaboration with a number of relevant organizations, such as the WIPO, WTO, FAO, UNCTAD and others.  In addition, it specifically identified key issues to transmitted to WIPO for further study and advice.    

Two important recommendations of the WG for the consideration of the Conference of the Parties at its sixth meeting should be noted:

· The COP should invite Parties and Governments to encourage the disclosure of the country of origin of genetic resources in application for intellectual property rights, where an invention concerns or makes use of genetic resources in its development, as a possible contribution to tracking compliance with prior informed consent and the mutually agreed terms on which access to those resources was granted; 

· The COP should invite Parties and Governments to encourage the disclosure of relevant traditional knowledge, innovations and practices of indigenous and local communities relevant for the conservation and sustainable use of biological diversity in applications for intellectual property rights, where an invention concerns or makes use of such knowledge in its development.

Working Group on Article 8(j)

The WG made recommendations on a number of agenda items, including the following:

1)
Report on progress in the integration of relevant tasks of the programme of work on Article 8(j) and related provisions into the thematic programmes of the CBD

The WG urged Parties to include information in their national reports on each of the thematic programmes dealt with under the CBD on status and trends in TK and measures taken to enhance the participation of indigenous and local communities in the implementation of national work programmes in these areas.

2)
Outline of the composite report on the status and trends regarding the knowledge, innovations and practices of indigenous and local communities.

The WG adopted the draft outline of the composite report and requested the Executive Secretary to undertake its first phase.  The outline contains the following elements:

A. Phase I

1.  The state of the retention of traditional biodiversity-related knowledge

2) Identification and assessment of measures and initiatives to protect, promote and facilitate the use of TK

B. Subsequent Phases

3.  The relationship between biological, cultural and linguistic diversity

4. Identification of national processes that may threaten the maintenance, preservation and application of TK

5. Identification of processes at the local community level that may threaten the maintenance, preservation and application of TK

6.  Trends regarding the recognition and implementation of Article 8(j) and related provisions.

7. Conclusions:  lessons learned and identification of best practices for the maintenance, preservation and application of TK.

3.
Draft recommendations for the conduct of cultural, environmental and social impact assessment regarding development proposed to take place on, or which are likely to impact on, sacred sites and on lands and waters traditionally occupied or used by indigenous and local communities.

The WG adopted draft recommendations on this and agreed that its third meeting should carry out further work on guidelines.

4.
Participatory mechanisms for indigenous and local communities.

The WG requested the Executive Secretary to explore and, as appropriate, secure potential sources of funding to facilitate the full and effective participation of indigenous and local communities of all geographical regions in meetings organized within the framework of the Convention.

5.
Assessment of the effectiveness of existing subnational, national and international instruments, particularly intellectual-property-rights instruments, that may have implications for the protection of the knowledge, innovations and practices of indigenous and local communities.

The WG recommended that COP 6:

· Invites Parties and Governments, to develop and implement strategies to protect TK based on a combination of appropriate approaches, with full respect for customary laws and practices, including the use of existing intellectual property mechanisms, sui generis measures, the use of contractual arrangements, registers of TK, and guidelines and codes of practice, with the support of relevant intergovernmental organizations.

· Requests the WG on Article 8(j) to address the issue of sui generis systems for the protection of TK.

· Encourages Parties and Governments to take measures to establish or improve operational links between their national governmental intellectual-property bodies, national focal points of the CBD, and the indigenous and local communities and their organizations in order to better coordinate and institute measures to protect their TK, particularly with regard to TK documentation initiatives and community-based registries of TK.

· Invites Parties and Governments, with the participation of indigenous and local communities, upon their request, to examine the feasibility of establishing their respective national and community registries or databases of TK relevant to the conservation and sustainable use of biological diversity, taking into consideration customary laws and practices, and subject to national legislation.

World Intellectual Property Organization (WIPO)

WIPO’s work on traditional knowledge (TK) and folklore began in 1978, when WIPO developed a sui generis model for national protection of folklore jointly with UNESCO.  In 1998 WIPO launched a new workprogram, including, inter alia, fact-finding missions to 28 countries on intellectual property (IP) and TK, which produced a global report on ‘Intellectual Property Needs and Expectations of TK Holders’ and three case studies on the role of IP rights in the sharing of benefits arising from the use of biological resources.

The WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore

The WIPO Intergovernmental Committee on Intellectual Property and Genetic Resources, Traditional Knowledge and Folklore (“the Committee”) was established by the WIPO General Assembly in September 2000.  The mandate of the Committee is to facilitate discussions on three primary themes, namely IP issues that arise in the context of  (i) access to genetic resources and benefit-sharing;  (ii) the protection of TK, whether or not associated with those resources;  and (iii) the protection of folklore.  

At the first Session of the Committee, held in May 2001, WIPO Member States expressed support for a workprogram which comprises the following items:  (A) Genetic resources:  to develop “guide contractual practices” and model IP clauses for contractual agreements on access to genetic resources and benefit-sharing.  (B) Traditional knowledge:  (1) delineating the subject matter in respect of which the Member States wish to discuss IP protection, for developing an understanding of the term “traditional knowledge”;  (2) to assess the availability and scope of IP protection for TK and to identify any elements which require additional protection;  (3) to consider the revision of existing criteria and develop new criteria which would allow the effective integration of TK documentation into searchable prior art;  (4) to consider ways of assisting TK holders in relation to the enforcement of IP rights.  (C) Expressions of Folklore:  to assess and analyze national experiences with the protection of expressions of folklore. 

At the second Session of the Committee, held in December 2001, the Committee approved specific activities for the implementation of the Tasks adopted at the first session.  These activities include:  (A) Genetic Resources:  The Committee adopted a two-step approach to the development of model IP clauses for genetic resource contracts, beginning with the development of an electronic database of existing contracts.  (B)  Traditional Knowledge:  Committee Members requested the WIPO Secretariat to prepare a document with elements for a possible sui generis system for the protection of TK.  Additionally, the Committee supported the implementation of the following activities on TK as prior art:  (i) compiling an inventory of TK-related periodicals for possible integration in the “minimum documentation list” under the PCT;  (ii) taking into account TK in amendments of guidelines for examination of patent applications;  (iii) studying the electronic exchange of public domain TK data, including through TK databases and digital libraries;  (iv) examining the applicability of existing IP documentation standards to TK-related subject matter;  (v) assisting TK documentation initiatives to manage IP implications of the documentation process.  (C)  Folklore:   The Committee considered a ‘Preliminary Report on National Experiences with the Legal Protection of Expressions of Folklore’ and decided that a Final Report would be prepared by the Secretariat, which would provide an analysis, draw conclusions and suggest activities on expressions of folklore which the Committee may undertake.  

The third Session of the Committee will take place from June 13 to 21, 2002.  Based on the decisions at the first two Sessions, it is expected that the Committee will discuss, inter alia:  (a) a format for an electronic database of contract clauses and practices concerning access to genetic resources and benefit-sharing;  (b) inventories of existing TK-databases of and TK-related periodicals;  (c) a review of existing IP protection of TK;  (d) elements of a sui generis system for the protection of TK;  (e) meanings of the term ‘traditional knowledge’; (f) a Final Report and proposed workprogram on protection of expressions of folklore.

Ongoing and Future Program Activities on Genetic Resources, Traditional Knowledge and Folklore

The Committee has indicated that WIPO should address these issues in conjunction with the Secretariats of the CBD and FAO, to ensure that WIPO’s work continues to be consistent with and complementary to the work being done by the CBD, FAO and UNESCO.  The CBD has requested technical studies on certain IP-issues from WIPO.  The Committee also observed that synergies should be ensured with the work in the WTO on the basis of Article 19 of the Doha Ministerial Declaration.  Activities contained in WIPO’s 2000-2001 Program and Budget included:  (1) practical studies of cases in which TK protection has been sought under the IP system;  (2) possible study of customary laws protecting TK and any interfaces with IP; and (3) training workshops, information materials and distance learning courses on IP and TK.  

Food and Agriculture Organization (FAO)

The FAO has a range of activities relating to access to genetic resources, their sustainable use, and promotion, protection and sustainable use of associated traditional knowledge.  Activities in the Forestry Department, including the programmes on non-wood forest products and community forestry deserve special mention.

In recent years, the biggest development was the adoption on 3 November 2001 of the International Treaty on Plant Genetic Resources for Food and Agriculture.  It was adopted by the FAO Conference at its 31st session in Rome with no country voting against it (116 positive votes and two abstentions), after seven years of hard and complex negotiations. It will enter into force after ratification by forty countries.

The Treaty is a new, legally-binding instrument which seeks to ensure the conservation and sustainable management of plant genetic resources for food and agriculture, as well as the fair and equitable sharing of the benefits arising from their use (Article 1.1). Being at the crossroads between agriculture, commerce and the environment, the Treaty also aims at promoting synergy among these areas (Preamble).

Once in force, the Treaty will succeed the International Undertaking on Plant Genetic Resources, a soft-law instrument adopted by the FAO Conference in 1983, the first international agreement to deal with sustainable management of plant genetic resources at the global level.  The International Treaty:

· Covers all plant genetic resources relevant to food and agriculture. Its objectives are the conservation and sustainable use of plant genetic resources and the fair and equitable benefits arising out of their use, in harmony with the Convention on Biological Diversity, for sustainable agriculture and food security. 

· Within this larger context, it establishes a Multilateral System of Facilitated Access and Benefit-sharing on plant genetic resources, for an agreed list of over 60 plant genera with numerous species, including 35 crops and 29 forages, established on the basis of interdependence and food security.

· Provides for benefit-sharing through information exchange, technology transfer, capacity-building. It also requires the mandatory sharing of the monetary (and other) benefits of commercialization of products incorporating material accessed from the Multilateral System. A trust Account will be established for moneys that accrue, for the purpose of implementing the Treaty. The primary focus is on farmers in the developing world who embody traditional lifestyles relevant for the conservation of genetic resource diversity.

· Includes a Funding Strategy to mobilize funding for priority activities, plans and programmes, in particular in developing countries and countries with economies in transition, taking into account the Global Plan of Action adopted in Leipzig in 1996.

· Provides a framework for international agricultural research. It recognizes the importance of the ex situ collections held in trust for the international community by the Centres of the Consultative Group on International Agricultural Research, and other international collections. The Treaty foresees that they will sign agreements with its Governing Body.

· Provides for the realization of Farmers’ Rights (see Box 1 below) by national governments through:

· the protection of relevant traditional knowledge,

· equitable participation in sharing benefits derived from the use of plant genetic resources for food and agriculture,

· participation in national decision-making related to their conservation and sustainable use.


The World Trade Organization (WTO)

The Ministerial Declaration of the WTO's fourth Ministerial Conference (Doha, 9-14 November 2001) emphasized the importance of TK.  It instructed the Council for Trade-Related Aspects of Intellectual Property Rights (TRIPS) "to examine, inter alia, the relationship between the TRIPS Agreement and the Convention on Biological Diversity, the protection of traditional knowledge and folklore, and other relevant new developments raised by Members pursuant to Article 71.1."  (para. 19)  In addition, it instructed the Committee on Trade and Environment (CTE) in pursuing its work on all items on its agenda give particular attention to three issues, including the relevant provisions of the TRIPS Agreement. (para. 32)  Moreover, it "recognize[d] the importance of technical assistance and capacity building in the field of trade and environment to developing countries, in particular the least-developed among them." (para. 33)

In the TRIPS Agreement, there is nothing that specifically prevents countries from developing systems to protect TK at the national level.  Developing countries have made a number of proposals to incorporate provisions related to the protection of TK and avoidance of misappropriation in the TRIPS Agreement.  These relate to Articles 27.3(b), 29 and 71.1.  These proposals include the following:

· To incorporate provisions in the TRIPS Agreement indicating that the State exercises sovereignty and inalienable rights over the biological resources within its national territory (Cuba, the Dominican Republic, Honduras and Nicaragua).

· To make it obligatory in all patent applications for biotechnological innovations, to include the country of origin of the germplasm; to make it obligatory to indicate whether prior informed consent was obtained for the biological genetic resource or traditional knowledge so as to facilitate benefit-sharing arrangements (India). 

· To seek to seek to harmonize Article 27.3(b) with the CBD and the International Undertaking, inter alia by allowing developing countries to implement sui generis law that can provide for the protection of the innovations of indigenous and local farming communities in developing countries (African Group).

· To establish, on a mandatory basis, within the TRIPS Agreement, a system for the protection of intellectual property, with an ethical and economic content, applicable to the traditional knowledge of local and indigenous communities, together with recognition of the need to define the rights of collective holders (Venezuela).

· Within the context of the review of the TRIPS Agreement provided for in Article 71.1, to include a new Article specifying the rights of indigenous peoples and local communities in Part I (“General provisions and basic principles”) of the Agreement (Cuba, the Dominican Republic, Honduras and Nicaragua).

· To carry out studies, in collaboration with other relevant international organizations, in order to make recommendations on the most appropriate means of recognizing and protecting traditional knowledge as the subject matter of intellectual property rights. On the basis of these recommendations, initiate negotiations with a view to establishing a multilateral legal framework that will grant effective protection to the expressions and manifestations of traditional knowledge (Bolivia, Colombia, Ecuador, Nicaragua, and Peru).

Developed countries do not, in general, contest the right of countries to protect TK.  They generally hold the view that the TRIPS Agreement and the CBD are mutually supportive and object to the idea of disclosure requirement of genetic resources in the process of patent applications.  At the recent TRIPS Council Meeting, 5-7 March 2002, these positions were reiterated.  Some developed countries such as USA, EU, Japan and Norway said that the discussion in the TRIPS Council should wait for the results of work being done in the various international forums, such as WIPO.  In contrast, some developing countries, such as Brazil and India, underlined again the need to explore sui generis systems for the protection of TK.

The United Nations Conference on Trade and Development (UNCTAD)

Intergovernmental discussions

UNCTAD’s member States decided to address the protection of TK as part of UNCTAD’s work in the area of trade,environment and development. The Plan of Action adopted by UNCTAD’s tenth Conference stated that UNCTAD should inter alia focus on: “Taking into account the objectives and provisions of the Convention on Biological Diversity and the TRIPS Agreement, studying ways to protect traditional knowledge, innovations and practices of local and indigenous communities” (paragraph 147, third bullet). 

In UNCTAD, the emphasis has been on exchanging national experiences on policies and measures to protect TK in a broad sense and on identifying policies to harness TK for trade and development.  In October 2000, UNCTAD Member States convened an Expert Meeting on Systems and National Experiences for the Protection of Traditional Knowledge, Innovations and Practices.  Over 250 experts from 80 countries participated, including representatives of governments, indigenous groups, NGOs, IGOs, academia, private companies, and international agencies.  Some 50 papers on country experiences were presented, most of which are now available on the UNCTAD Website (www.unctad.org).  These papers are currently being compiled into a book to be published in 2002.


In February 2001,UNCTAD's Commission on Trade in Goods and Services, and Commodities adopted agreed recommendations to Governments, to the international community, and to UNCTAD. (See TD/B/COM.1/L.16)


UNCTAD, in cooperation with relevant intergovernmental and regional organizations, was called upon to undertake a number of activities, including to:

· conduct analytical work and organize regional workshops to exchange national experiences and examine strategies on TK-related issues

· assist member States and local and indigenous communities in exploring policies to harness traditional knowledge for trade and development

· assist interested developing countries in exploring ways to protect TK.

The international community was called upon to "exchange information on national systems to protect TK and to explore minimum standards for an internationally recognized sui generis system for TK protection".

Capacity-building activities

In response to these recommendations, a capacity-building project on “Harnessing Traditional Knowledge for Development and Trade” is under development.  

TK has been given special attention in ongoing trade, environment and development capacity building projects, particularly the project funded by DFID on enhancing research and policy-making capacity in ten developing countries, as well as BIOTRADE and UNCTAD/UNDP country projects.  A module on Harnessing TK for Development and Trade has been added to the TrainforTrade Trade, Environment and Development training course series. 

In addition, TK is a main topic considered by the UNCTAD/ICTSD capacity building project on TRIPS and Development.  This project which started in July 2001, also funded by DFID, aims to improve understanding of the development implications of the TRIPS Agreement and to strengthen the analytical and negotiating capacity of developing countries so that they are better able to participate in intellectual property rights (IPR)-related negotiations in an informed fashion in furtherance of their sustainable development objectives.  It is also envisaged to include capacity building on traditional knowledge as part of UNCTAD's work on post-Doha capacity building

World Health Organization (WHO)

WHO has done a great deal of important work on traditional medicine.  This includes the organization of a WHO Interregional Workshop on Intellectual Property Rights in the Context of Traditional Medicine in Bangkok, Thailand from 6-8 December 2000. This workshop inter alia discussed solutions for the protection of knowledge of traditional medicine.  This workshop stressed the important role of traditional medicine in developing countries and reiterated that countries should develop a national traditional medicine policy, which should include the issue of R&D in the area of traditional medicine, the formal recognition of traditional medicine systems and the integration of traditional medicine in the national health care system. The meeting noted that many activities and products based on TK are important sources of income and health care, as well as environmentally sustainable routes to economic development for large parts of the population in many developing countries. 

Currently, WHO is finalizing its Traditional Medicine Strategy for 2002-2005.  It has four main pillars:

· Policy: integrate Traditional and Complementary/Alternative Medicine (TM/CAM) with national health care systems

· Safety, efficacy and quality: provide evaluation, guidance and support for effective regulation

· Access: ensure availability and affordability of TM/CAM, including essential herbal medicines

· Rational use: promote therapeutically-sound use of TM/CAM by providers and consumers

United Nations Educational, Scientific and Cultural Organization (UNESCO)

UNESCO recently launched a cross-cutting initiative on “Local and Indigenous Knowledge Systems in a Global Society” (LINKS), which was included in UNESCO’s programme for 2002-03 and its medium-term strategy for 2002-07.  The project builds upon early work on traditional knowledge in the 1970s and 1980s and the recent outcomes of the World Conference on Science, held in Budapest in 1999.  It brought together all five UNESCO programme sectors, thereby underlining the importance of a holistic approach to understanding, recognizing and preserving local and indigenous knowledge.  The development of synergies and linkages between indigenous knowledge and scientific knowledge for the purposes of biodiversity conservation is emphasized.  Special attention will be paid to enhancing efforts to sustain indigenous knowledge as a living and dynamic resource within indigenous communities, with particular attention being paid to indigenous and local knowledge transmission, and the strengthening of dialogue between elders and youth.  The opportunities and threats posed by formal educational processes and the innovative potential offered by new information and communication technologies will be examined in that context.  UNESCO has also recently approved a Declaration on Cultural Diversity at its General Conference held in Paris in November 2001, which included an action plan that made a specific reference to supporting traditional knowledge, in particular that of indigenous peoples.

Box 1:  Article 9 - Farmers’ Rights





9.1 The Contracting Parties recognize the enormous contribution that the local and indigenous communities and farmers of all regions of the world, particularly those in the centres of origin and crop diversity, have made and will continue to make for the conservation and development of plant genetic resources which constitute the basis of food and agriculture production throughout the world.





9.2 The Contracting Parties agree that the responsibility for realizing Farmers’ Rights, as they relate to plant genetic resources for food and agriculture, rests with national governments. In accordance with their needs and priorities, each Contracting Party should, as appropriate, and subject to its national legislation, take measures to protect and promote Farmers’ Rights, including:





(a) protection of traditional knowledge relevant to plant genetic resources for food and agriculture;


(b) the right to equitably participate in sharing benefits arising from the utilization of plant genetic resources for food and agriculture; and 


(c) the right to participate in making decisions, at the national level, on matters related to the conservation and sustainable use of plant genetic resources for food and agriculture.





9.3 Nothing in this Article shall be interpreted to limit any rights that farmers have to save, use, exchange and sell farm-saved seed/propagating material, subject to national law and as appropriate.











� The UNCTAD secretariat wishes to express its gratitude to the secretariats of the CBD, WIPO, FAO and WHO for the information they provided on developments in their forums.
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