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Food, Agriculture and Biodiversity
Food, agriculture and biodiversity, as IPR-related issues, are closely related.
Apart from the TRIPS-related interrelationships, they are also the subject of
three very important international agreements, described in chapter 2 whose
coverage overlaps to a significant degree. These are the Convention for the
Protection of New Varieties of Plants (UPOV Convention), the FAO
International Treaty on Plant Genetic Resources for Food and Agriculture,
and the Convention on Biological Diversity (CBD).

Food security and IPRs
An adequately nutritious diet is essential for all

countries. Some NGOs argue that this may occur in

people throughout their lives. In addition, people

three ways:

need to earn a living. In many developing countries,

1.

by encouraging the cultivation of a narrow

the majority of the population lives on the land,

range of genetically-uniform crops, including

cultivating food and other crops for both subsistence

non-food cash crops, with the possible conse-

and exchange. One of the main issues raised by

quences that people’s diets will become nutri-

current debates on IPRs – particularly in the context

tionally poorer and crops will be more vulner-

of their impact on developing countries – is the

able to outbreaks of devastating diseases;

consequences that legislation protecting such rights

2.

by limiting the freedom of farmers to acquire

may have for food security. The term “food secu-

seeds they wish to plant without payment to

rity” here applies to more than just ensuring that an

breeders, and thereby impoverishing them fur-

adequate amount of food is cultivated or available

ther; and

through the market. It is also concerned with the

3.

by restricting the free circulation of plant ge-

question of whether people can afford to buy or

netic resources, which is generally considered

cultivate enough food to satisfy their basic nutri-

essential for the development of new plant

tional requirements. If this is not the case, as in

varieties.

most developing countries, one can argue that food
security is lacking.

One important consequence of TRIPS is that all WTO

What is the connection with IPRs? In the developed
world, plant breeders have generally sought IP
protection for new plants – including new foodstuffs
– through plant breeders’ rights (PBRs). The point at
issue is whether the international acceptance of
common standards of PBRs through the UPOV
Convention (see chapter 2 for the main features of
the Convention, and box 2.4), initially developed to
meet the conditions in the advanced industrialized
countries, may have the effect of undermining the
food

security

of

communities

in

developing

member countries must provide IPR protection for
plant varieties, either in the form of patents, or
through a sui generis (i.e. of its own kind) system. In
principle, the sui generis provision allows countries
to develop their own system for protecting plants
(see chapter 4, above). In practice, the UPOV
Convention is likely to be the most widely used
model, as it is the only existing system in international IPR law that offers protection to plant varieties. But concern has been raised that the UPOV
Convention was drawn up mainly by European countries, and is designed to accommodate the specific

One of the main
issues raised by
current debates
on IPRs is the
consequences
that legislation
protecting such
rights may have
for food security
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characteristics of the capital-intensive, large-scale

adverse impact on food security in terms of: (i) PBRs

commercial

generally

and research priorities; (ii) the interests of poor

prevail there. As a result, it is often argued, the

farmers; (iii) the availability of genetic resources for

1

further breeding; and (iv) genetic erosion. These

agricultural

systems

that

system is unsuitable for most developing countries.

Critics have expressed concern that the current

concerns are discussed below.

system of IPR protection for plants could have an

Plant breeders’ rights and research priorities
PBRs generally do
not encourage
breeding related to
minor crops with
small markets

Many resource-poor farmers cultivate minor food

be food crops. In Kenya, for example, until 2000,

crops that enable them to meet the nutritional

about half the protected new varieties were foreign-

needs of rural communities much better than if

bred roses cultivated for export (see box 7.1).

major crops such as wheat, rice and maize alone
were to be cultivated. In the hills and valleys of

It is conceivable, then, that PBRs may contribute to

Nepal, for example, villages may grow more than

a

150 crop species and cultivated varieties.2 However,

ecosystems, containing a wide range of traditional

PBRs generally do not encourage breeding related to

crop varieties, are replaced with monocultures of

minor crops with small markets. This is because the

single agrochemical-dependent varieties, with the

returns on their research investment will be quite

result that the range of nutritious foods available in

small. Rather, they encourage breeding targeted at

local markets becomes narrower. Admittedly this

major crops with significant commercial potential.

trend is a global phenomenon that began before the

Moreover, protected varieties of plants may not even

introduction of PBRs. Nevertheless, it is one that the

trend

whereby

traditionally

diverse

agro-

Box 7.1: Plant variety protection: the case of Kenya
When Kenya’s Seeds and Plant Varieties Act entered into force in 1975, it became one of the first developing
countries to provide for plant breeders rights in national legislation. The Act, which is largely modelled on the UPOV
3

Convention (and its counterpart in the United Kingdom), required protected varieties to be novel, sufficiently distinguishable or of a sufficiently pure variety; sufficiently uniform or homogeneous; and stable in their essential
characteristics. In addition to these requirements, “the agro-ecological value [of the variety] must surpass, in one or
more characteristics, that of existing varieties according to results obtained in official tests.”
However, the PBR section of the Act could not be implemented until the 1990s when the Seeds and Plant Varieties
(Plant Breeders’ Rights) Regulations were passed (in 1994), and the Plant Breeders’ Rights Office (PBRO) was
established (in March 1997).
Until 2000, most of the 200 or more applications came from foreigners, and were mostly for horticultural varieties,
with roses constituting about half the total. The public sector, which produces most new varieties bred in Kenya, has
only recently begun to show interest in seeking protection. Its applications are now on the rise. While new firms are
4

starting up, given the amount of time it takes to breed new varieties, it is likely to be several more years until any
increased private sector breeding activity is reflected in a rise in the number of applications.
With respect to research priorities, one of the PBRO staff members warned that: “PBR introduction is likely to
weaken research on crop varieties that are less economic such as traditional food crops … The main threat lies in the
anticipated displacement of some of the food security crops for cash crops/high value crops. The anticipated shift of
research priorities will bring a problem in technology development and transfer for resolving food shortage problems
5

and hence may destabilize food security.” This scenario is plausible. Yet if income from the sale of higher value
crops benefits the poor, the system may, nonetheless, be beneficial, on balance, even for the poor.
It is too early to say whether the system is a success or a failure, or how far the Kenyan experience could be
repeated in other developing countries. At the present time, the most useful role the PBR system plays is probably
that of encouraging the transfer of foreign-bred varieties to Kenya. This is necessary for those products heavily
dependent on foreign breeding material, and which are cultivated largely for export. Perhaps the most important of
these are cut flowers.

6
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existence of PBRs and their increasingly widespread

tant for local communities, either by providing

use may indirectly encourage. On the other hand,

strengthened IPR protection for such species, or

developing

adopting other related measures.

countries

are

not

prevented

from
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encouraging research on minor crops that are impor-

Plant breeders’ rights and the interests of poor farmers
The second issue is that in most developing

upheld it, either explicitly or by default. However,

countries, a large proportion of the population

since 1994, European Community PBRs restrict farm-

depends on agriculture for employment and income.

ers’ privilege to certain crops, and breeders must be

Many of these farmers are small-holders for whom

remunerated through the payment of royalties unless

seed

and

they are small farmers, in which case they are

replanting are common practices. This is especially

exempted. In the United States, the rule used to be

in countries (many in Africa) where neither the

that farmers could sell protected seed as long as

public nor the private sector plays a significant role

their “primary farming occupation is the growing of

in producing or distributing seed. Although the UPOV

crops for sale for other than reproductive purposes”.

system allows on-farm replanting, its rules restrict

Since 1994, though, seed saving, while permitted,

farmers’ freedom to buy seed from sources other

must be restricted to the amount necessary for on-

than the original breeders.

farm replanting.

Seed companies argue in response that farmers do

Plant breeders’ rights are justified on the grounds

not have to purchase PBR-protected seeds just

that they encourage investment in plant breeding;

because they are available. They point out that the

the argument being that without legal protection

farmers are free to continue cultivating non-PBR-

there would be little incentive to breed new conven-

protected seeds, including traditional local varieties,

tionally-bred varieties of plants, especially crops

if they so wish. Therefore their basic freedoms are

such as wheat and rice that usually self-pollinate,

unaffected by PBRs. While this is likely to be true,

and therefore remain genetically homogeneous

folk varieties are often disparaged and may be

through several generations. This is because breed-

excluded from government-approved seed lists.7

ers cannot otherwise legally prevent farmers and

Moreover, in many developing countries, government

rival companies from selling second-generation seed

support for farmers, including credit, is sometimes

(except, perhaps, through contracts).

saving,

across-the-fence

exchange

conditioned on the sowing of particular crops and
types of seed, such as hybrids. Also, seed aid is used

The evidence suggests that the introduction of PBRs

by providers as a way to promote the use of

in Europe and North America has led to increased

particular crops and seeds.

private investment in plant breeding overall, but
that this increase has been modest and targeted at a

Regardless of the arguments on both sides, it is true

small number of crop species.9 However, even with

that the sui generis clause in TRIPS does give gov-

PBRs, much breeding effort continues to focus on

ernments a certain amount of freedom to tailor their

crops such as maize, that are relatively easy to

PBR systems to address such concerns. Thus, while

hybridise, rather than on self-pollinating crops bred

an increasing number of developing countries are

through the more traditional, crossing and selecting

joining UPOV, some countries are devising alterna-

methods. This results in varieties that can be pro-

tive PBR systems that aim, in part, at strengthening

tected by PBRs. The attraction for farmers is that

food security. They do this, for example, by allowing

the first generation of hybrid seed is extremely pro-

farmers to acquire PBR-protected seed from any

ductive. The drawbacks are that the “hybrid vigour”

source and/or requiring protected varieties to

does not extend to harvested seed, which does not

display qualities that are genuinely superior to

even breed true to type. Farmers must consequently

existing varieties.8

buy fresh seed for each planting season. This is a
major benefit for the seed companies, which is why

Although the seed industry generally dislikes the
farmers’ privilege, until recently most countries

they invest so much in hybrid breeding.

7

While an increasing
number of
developing
countries are
joining UPOV,
some countries are
devising alternative
PBR systems
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The Indian parliament has passed legislation that

Legislation for the Protection of the Rights of Local

would maintain the freedom to save, sell and

Communities, Farmers and Breeders, and for the

exchange all produce of a protected variety (box

Regulation of Access to Biological Resources.10 In

7.2), and the Organization of African Unity has

both cases, at least as much importance is attached

developed a model law for the consideration of

to the interests of farmers as to those of breeders.

member governments, known as the African Model

Box 7.2: The Indian Protection of Plant Varieties and Farmers’ Rights Act
In response to TRIPS, the Indian Government chose the sui generis option by drafting the Protection of Plant
Varieties and Farmers’ Rights Act, which was passed by parliament in 2001. The main objectives are: (i) to
stimulate investment for research and development, both in the public and the private sectors, for the development of new plant varieties, by ensuring appropriate returns on such investments; (ii) to facilitate the
growth of the seed industry in the country through domestic and foreign investment which will ensure the
availability of high quality seeds and planting material to Indian farmers; and (iii) to recognise the role of
farmers as cultivators and conservors and the contribution of traditional, rural and tribal communities to the
country’s agrobiodiversity by rewarding them for their contribution through benefit sharing and protecting the
traditional rights of farmers.
While sharing similarities with UPOV 1978, additional provisions are included to protect the interests of public
sector breeding institutions and the farmers. For example, the bill upholds “the right of a farmer to save, use,
exchange, share or sell his farm produce of a [protected] variety” except “… where the sale is for the purpose
of reproduction under a commercial marketing arrangement”.
The Act appears to reflect a genuine attempt to implement TRIPS in a way that supports the specific socioeconomic interests of all the various producer groups in India: private sector seed companies, public corporations and research institutions, as well as resource-poor farmers. But it remains to be seen how well it will
operate in practice.

The restrictions on
access to breeding
material may have
other causes than
IPRs

IPRs and the availability of genetic resources for breeding
Plant breeders and supporters of PBRs in general,

The FAO International Treaty introduced a number

tend to stress the necessity of being able to freely

of provisions to deal with this concern (see box 7.3.)

access genetic material including that which is IPR

However, apart from patents, the restrictions on

protected. This is why the UPOV Convention contains

access to breeding material may have other causes

such a broad breeders’ exemption. Patent law tends

than IPRs. For one thing, some countries have chosen

to have a much narrower research exemption, which

to exclude certain categories of plant genetic

is often limited to non-commercial scientific or

resources, which they consider to be strategically

experimental use. Moreover, while a PBR-protected

important, from the multilateral system to be set up

plant variety is covered by a single title, plant-

under the International Treaty. Also, some develop-

related biotechnological inventions are likely to be

ing countries have been exercising their rights under

protected by a patent and, in some cases, several

the CBD to regulate access to their genetic

patents. The patents may cover not just plants, but

resources, and in doing so have restricted their free

also genes and DNA sequences. The effect of patents

flow. Fowler is of the view that this may well be

is to restrict access to the patented “products”. It

detrimental to long-term food security.11

has been argued that “locking up” genetic resources
with patents is a bad thing because innovation in

But beyond these issues about how specific intel-

plant breeding is cumulative and depends on being

lectual property rights privatise genetic material

able to use as wide a stock of material as possible.

needed for breeding is the association of IPRs with

UNCTAD-ICTSD Project on IPRs and Sustainable Development

the privatisation of agricultural research, the shrink-

breeding material, but it can also make public

age of non-proprietary public sector research, and

policy-making aimed at enhancing food security

the increased concentration of ownership of breed-

harder to put into practice. This is because it is

ing material, research tools and technologies in the

much more difficult for governments to influence

hands of a small number of giant corporations.12 Not

companies than the public institutions they partly or

only does this trend reduce the free circulation of

wholly fund.13
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Box 7.3: The FAO International Treaty
Recognising both the sovereign rights and the interdependence of countries, the International Treaty on Plant
Genetic Resources for Food and Agriculture establishes a multilateral system that aims to facilitate access and
benefit-sharing (ABS). ABS is to be regulated principally by means of a standard material transfer agreement
(MTA), which will apply also to transfers to third parties and to all subsequent transfers.
One of the most controversial parts of the Treaty is Article 12.3(d), which states that “recipients shall not
claim any intellectual property or other rights that limit the facilitated access to the plant genetic resources
for food and agriculture, or their genetic parts and components, in the form received from the Multilateral
System”. Such an undertaking is to be provided in the standard MTA adopted to regulate the facilitated

7

access. Japan and the United States both opposed this language and abstained from the vote on the adoption
of the Treaty.
What exactly is the issue here? In some legal jurisdictions, it is possible to patent DNA sequences and chemical
substances that have been isolated from plant material without any structural modification. Therefore a
patent holder could restrict – subject to possible research exemptions – use of the protected sequence or
compound by others, and even access to it if the patent covered the method of isolation. To some developed
countries, allowing such patents is necessary to encourage innovation and disclosure of the “invention”. But to
many developing countries (and even some developed countries), this legitimises misappropriation of
resources to which they have sovereign rights, and is contrary to the spirit of an international agreement that
emphasizes exchange rather than appropriation.
The Treaty does not define Farmers’ Rights. Article 9 states that national governments are responsible for
realizing these rights as they see fit, and the Treaty refers to three measures that governments should take to
protect and promote them: “(a) protection of traditional knowledge relevant to plant genetic resources for
food and agriculture; (b) the right to equitably participate in sharing benefits arising from the utilization of
plant genetic resources for food and agriculture; and (c) the right to participate in making decisions, at the
national level, on matters related to the conservation and sustainable use of plant genetic resources for food
and agriculture”. While none of these is necessarily IPR-related, the last paragraph of Article 9 points out that
“Nothing in this Article shall be interpreted to limit any rights that farmers have to save, use, exchange and
sell farm-saved seed/propagating material, subject to national law and as appropriate.”

Genetic erosion: an IPR-related issue?
It is sometimes argued that IPRs have implications

1840s, and with wheat and maize in the United

for biodiversity. Concerns raised about this tend to

States in the 1960s and 1970s respectively.14 Of

focus on the PBR rules of the UPOV Convention that

course, many such disease outbreaks pre-dated the

require individual plant varieties to be genetically

introduction of PBRs in the affected countries.

uniform. Yet the mass cultivation of uniform varie-

Despite this, critics argue that PBRs encourage the

ties based on a narrow range of breeding material

genetic uniformity that can potentially increase the

can result in outbreaks of devastating diseases. This

dangers of such outbreaks occurring.

happened with the potato crop in Ireland in the

It is argued that
IPRs have
implications for
biodiversity
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However, concerns extend also to the agribusiness

crops, and develop varieties that can be cultivated

field more generally. In this context, two questions

as widely as possible. To do so means either breed-

need to be addressed: do intellectual property rights

ing through selection of genes for maximum adapta-

encourage the spread of monocultural agriculture

bility, or introducing the new seeds while also

consisting of genetically uniform varieties? And if so,

promoting farming practices that reduce environ-

does this cause erosion of agro-biodiversity? Perhaps

mental

one of the most plausible criticisms of IPRs is that

effects of this IPR-supported bias towards central-

they encourage centralized research, as opposed to

ized crop breeding programmes are: (i) decreased

research tailored to local environmental and socio-

crop diversity; (ii) decreased spatial genetic diver-

economic conditions. According to one commenta-

sity; (iii) increased temporal genetic diversity, and

tor, the prevailing policy framework for the use of

(iv) increased use of external inputs.

heterogeneity.

The

biodiversity-erosive

genetic resources for food and agriculture favours
“centralized crop breeding and the creation of

Rangnekar has sought to push the discussion forward

uniform environmental conditions, and discourages

by taking a historical institutional analysis of the

agro-ecological research or local breeding tailored to

relationship between PBRs and genetic uniformity.

15

IPRs enhance incentives to

He reaches the interesting conclusion that such IPRs

develop seeds that will have a large potential

do in fact encourage plant breeding based upon

demand. To ensure maximum demand for their

existing material already in scientific use, while

products, the seed companies will tend to focus

providing “juridical legitimization to the breeding of

their research on commonly utilized high-value

genetically uniform varieties”.16

local conditions”.

Increasing trade in agricultural produce through geographical indications

The potential value
of GIs has been
overshadowed by
the discussions in
the TRIPS Council

For the many developing countries that are impor-

and rewarding the holders of this knowledge, “GIs

tant commercial producers of agricultural goods,

are considered useful because of the emphasis they

food security is far from being the only agricultural

place on the product-place linkage”.18 He identifies

issue. They are also likely to want to generate

three other key features: (i) knowledge remains in

wealth through the increased commercialisation of

the public domain; (ii) the scope of protection is

such goods. This would enable peoples to translate

limited to controlling the class and/or location of

their collective knowledge and long-standing prac-

people who may use the protected indication; and

tices into a form of livelihood and income, thus

(iii) the rights can potentially be held in perpetuity

promoting rural development. Here, there is an

as long as the product-place link is maintained.19

obvious link to the wider efforts at protecting traditional knowledge – an issue discussed in chapter 8.

According to TRIPS, WTO Members are required to

Geographical indications (GIs) may provide support

“provide the legal means for interested parties to

for such an aspiration, at least for certain products.

prevent: (a) the use of any means in the designation

GIs are defined in the TRIPS Agreement as “indica-

or presentation of a good that indicates or suggests

tions which identify a good as originating in the

that the good in question originates in a geographical

territory of a Member, or a region or locality in that

area other than the true place of origin in a manner

territory, where a given quality, reputation, or other

which misleads the public as to the geographical

characteristic of the good is essentially attributable

origin of the good; [and] (b) any use which constitutes

to its geographical origin”. According to Vivas,

17

the

an act of unfair competition …” 20

GI concept embraces various elements including: (i)
that GIs identify goods rather than services; (ii) that

The potential value of GIs has been overshadowed by

GIs do not protect ideas or procedures, but simply

the discussions in the TRIPS Council. The Agreement

identify and differentiate products in the market;

makes a distinction between GIs in general and those

and (iii) that there must be a special link between

covering wines and spirits. The issue of the extension

the origin and the quality, reputation or special

to other products of the additional protection

characteristics. As Rangnekar points out with respect

provided to wines and spirits under the TRIPS

to wider efforts at protecting traditional knowledge

Agreement for GIs has for some time been a passion-
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ately debated topic in the WTO. The reason for this
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tection of GIs for other products). The holder of the

debate is that under the TRIPS Agreement, GIs for

GI merely needs to show that the product in ques-

wines and spirits (Article 23) are offered a higher

tion does not originate in the indicated area. The

level of protection. In order to prevent a third party

debate, as opposed to other controversial issues

from using a GI for a wine or a spirit, the holder of

within TRIPS, has not been a North-South debate but

that GI does not have to prove that such use would

one between the "new" and the "old" world.21 The

mislead the public as to the true geographical origin

nature of this debate – its pros and cons – are

of the product, or that such use would constitute an

summarized in box 7.4, below.

act of unfair competition (as is required for the pro-

Box 7.4: GIs Extension under the TRIPS Agreement: The Pros and Cons22
In favour of extension

Against extension

There is no justification for the continued discrimination

This imbalance of protection is the result of the Uruguay

of other products with respect to wines and spirits

Round negotiations and should be seen in the wider
context of trade policy.

The TRIPS Agreement in Article 24.1 authorizes Members
to negotiate on GI extension.

23

The authorization in Article 24.1 relates to wines and
spirits, not to other products.

An authorization limited to wines and spirits would

Such limited authorization is aimed at wines and spirits

further aggravate the imbalance in protection.

that so far are subject to exceptions under Article 24.

The protection provided by Article 22 is not sufficient:

The demandeurs have not provided any evidence of

free-riding on a good's reputation remains possible.

economic losses on account of weaker protection.

Article 22 does not address the risk of GIs becoming

The Article 23-protection is not absolute; expectations

generic.

of economic gains may be diluted through the exceptions under Article 24.

Protection is inefficient due to the difficulties in proving

A uniform regime for GIs is against the spirit of TRIPS,

that the public is misled or that there is an act of unfair

which establishes only minimum standards.

competition. Article 22 gives the judge wide discretion,
which may result in inconsistent decisions and legal
uncertainty for rights holders of different products.
GI extension will provide a higher level of protection for

GI extension is no guarantee for economic success.

many reputed products of developing countries, differ-

Benefits will also depend on marketing efforts.

ent form wines and spirits.
GI extension would not necessarily result in higher

Developing countries have a smaller number of GIs that

administrative costs. It would enable increased ease of

could possibly benefit from extension. The burden of

enforcement of GIs by the authorities; enforcement of

protecting foreign GIs would thus fall disproportionately

Article 23 protection is similar to trademark protection,

on them. In return, there would be insufficient benefits

with which authorities are familiar.

for their own GIs, because these are often deemed
generic in developed countries.

There would be benefits for consumers, who could more

Consumers would be confused, due to the disappearance

easily identify the true origin of a product.

of certain names, resulting in increased search and
transaction costs, at least in the short or medium term.

Like other IPRs, GIs prevent free-riding. In this respect

Developing-country industries engaged in free and fair

trade disruption and market closure appear justified.

product

imitation

will

suffer

losses from market

closures.
Affected products may still be sold, but under a differ-

Sales of identical products under a different name might

ent name.

reduce market possibilities.

7

112

There are
challenges to be
faced in realizing
the potential that
exists in GIs

Intellectual Property Rights: Implications for Development

The EU and the Swiss Government are very keen to

Consequently, advocates such as the EU and Switzer-

promote GIs worldwide, claiming that this part of

land emphasize the wider rural economic develop-

TRIPS can potentially provide substantial gains for

ment dimension of GIs. However, there are challenges

developing countries (box 7.5 describes the Swiss

to be faced in realizing the potential that exists in

experience with GIs). This seems plausible consider-

GIs. Indeed, it may be argued that when countries

ing that GIs, much like trademarks, constitute a legal

adopt such an IPR, they implicitly accept “the under-

mechanism to identify and differentiate one set of

lying philosophy of the distinctiveness of local and

firms’ products from those of all firms in the same

regional products”, and also that “globalization of …

product category.24 This dual result of identification

artisanally-based principles” inherent to geographi-

and differentiation is because of the special charac-

cal indications “counters the standardization of

teristics commonly exhibited by a group of firms’

products which is normally considered the outcome

product on account of observing a common method of

of the internationalization of the agro-food indus-

production and of its being produced in the same

tries [and] assists small family firms to resist the

geographical region. This potential, it should be

industrialization and corporatization of produc-

underlined, exists not just for foods and beverages,

tion”.25

but also handicrafts and other hand-made items.

Box 7.5: Protection of GIs: the Swiss experience
The Federal Law on the Protection of Trademarks and Indications of Origin of 1992 sets forth the requirements of
protection for GIs. This law applies, for instance, when other protection regimes for agricultural products are not
invoked. Under this law, indications of origin – which encompass direct or indirect references to the geographical origin
of products or services, including references to their nature or properties having a relationship with their origin – are
protected automatically, i.e. without prior recognition or registration. To protect competitors in a given region and
consumers, the law strictly prohibits the use of: incorrect indications of origin on products, indications that might lead
to confusion, and names, addresses or trademarks for goods or services that might lead to deception about the real
origin. In order for protection to apply, no notification or registration is necessary.
Although registration is not a prerequisite for general GI protection, the Swiss protection system for GIs does provide
for the possibility of their registration for agricultural products: the Ordinance on the Protection of Appellations of
Origin and Geographical Indications in respect of Agricultural Products and Processed Agricultural Products of 28 May
1997 establishes a register for geographical names designating agricultural products. Two different kinds of GIs are
defined and protected under this ordinance: the protected appellation of origin (PAO) and the protected geographical indication (PGI). For the PAO, all production steps (harvesting, processing and preparation) must occur within the
designated geographical area. In the case of PGI, only one step throughout the production process is required to
occur within the designated geographical area. To register a PAO or PGI, a group of producers files an application
with the Federal Office of Agriculture including, among other things, a “specification” defining the product, a
description of the method of production, and a delimitation of the geographical area. A certification body is
entrusted with the control of the production, processing and preparation of the product. Once the GI is registered,
all producers within the relevant geographical area, who fulfil the conditions of the specification are allowed to use
the registered GI. Although no prerequisite for protection as such, the registration entry will be of help for evidence
purposes in an enforcement procedure. At the end of 2002, 10 indications had been registered in Switzerland as a
PAO or PGI, and 20 applications were pending. Registered GIs include cheeses, meat products, vegetables and spirits.
Investing in products traditional to their geographical origin can have beneficial effects: The promotion of GIs can be
one tool for decentralizing a national economy, by linking a specific product and its production to the region from
which it originates. Social and environmental benefits, such as maintaining soil cultivation, can result, since the local
production and the valuation of those traditional and local products can safeguard employment in rural or remote
regions of the country. Effective protection of the identity and reputation of products also allows traditional products
and ways of production to be better preserved, thereby also preserving cultural diversity in a country.
Source: Swiss Federal Institute of Intellectual Property

UNCTAD-ICTSD Project on IPRs and Sustainable Development

For several developing countries, then, geographical

product from “generics” and possible substitutes.

indications would appear to have real potential for

But they are useless without good standards of

developing and exploiting lucrative markets for

quality control and marketing, and up-to-date infor-

natural products, including those manufactured by

mation on markets – including foreign ones – if the

resource-poor farming communities. It appears from

products are to be exported. At present, the poten-

case studies of GI-products in Europe that no single

tial of geographical indications for developing

factor or set of factors can explain the successful

countries is somewhat speculative, because this type

commercialisation of those products. However,

of IPR has been used only in a few countries outside

reviewing a selection of European case studies,

Europe. It should be borne in mind that many GI-

Rangnekar26 identifies the following factors as

products have fairly small markets, and a relatively

important:

firms

small number are traded internationally. Moreover,

involved in the production process (i.e. the supply

some countries are concerned that the present

chain) so as to ensure coherence in that process and

enthusiasm for GI-products among Europeans is, to

consistent quality standards; (ii) developing trans-

some extent, about restricting competition in ways

parent institutional mechanisms for creating and

that may be detrimental to the trade interests of

monitoring quality codes; (iii) public policy measures

countries capable of producing goods of similar

to promote and protect the products in markets at

quality, both for domestic consumption and for

all possible levels – local, national and international,

export to Europe. In this respect, the requirements

as the case may be; (iv) constant monitoring of the

for “authenticity”, “origin” and “product specific-

market, in particular to ensure effective market

ity” become entry barriers into niche sub-markets

penetration, while simultaneously protecting the

for that class of products.

(i)

coordination

between

all
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