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It is an opportune moment for India and other developing countries to review and consolidate their strategies on intellectual property rights in the WTO. Recent  developments relating to TRIPs have witnessed some important gains for developing countries. In the Doha WTO Ministerial, developing countries were able to ensure that a Declaration on TRIPs and Public Health was passed. In 2001 within the FAO, countries agreed on the International Treaty on Plant Genetic Resources for Food and Agriculture that aims to promote access to crops important for food security and transfer of benefits from the commercialisation of crops back to farmers. Within and outside the WTO, there is a greater acceptance that TRIPs must be implemented in accordance with the Convention on Biological Diversity (CBD), and that the importance of traditional knowledge should be recognized. These developments provide the momentum upon which developing countries can build future strategies.


India’s domestic policy and international negotiations on one aspect of IPRs, patents, provides important lessons for formulating a comprehensive negotiating strategy on TRIPs. India’s negotiating history shows that while trade threats were important in leading India to initiate changes in its policy globally, domestic level policy change took place only with the mobilization of a domestic constituency that favoured change. Support from developing countries, disunity among advanced nations and the role of NGOs were also factors that enabled India to promote its interests in the negotiations. India’s position in the field of patents, in terms of patent applications reveals that few domestic firms have the capacity to transform potential into patent activity at least in the short-term. Policy and negotiating strategies must therefore focus on ensuring access for the majority. This potential for promoting India’s interests exists currently for re-evaluating TRIPs. There is a strong domestic constituency that would benefit from linking the right to health with TRIPs. Support also exists from important developing countries and NGOs. In addition, there is disunity among advanced nations on these issues. 


This paper attempts to point out that India and other developing countries currently have the opportunity to scale back the negative implications of TRIPs on their economies. They should negotiate for a restriction of IPRs by linking the right to health with TRIPs, argue for provisions for price control and not rely only on compulsory licenses, and restrictions on the scope of patentability rather than narrowing the field to GI extension, recognition of TK, and benefit sharing. 


The paper is divided into the following sections: Part I provides a history of India’s patent policy and its position on patents by studying recent patent applications. Part II reviews India’s negotiations in the Uruguay Round and attempts to analyze the scope for promoting India’s interests. Part III outlines strategy options for India and other developing countries for future TRIPs negotiations.

I.

India’s Patent Policy


India has a long history of patent policy which was defined after enormous study. India’s approach to patents differs from those of industrialized countries in that India sees patents as a tool of public policy. India’s policy is being challenged by the demand to reform IPR laws to conform to TRIPs. This section provides an overview of India’s patent policy. 

India’s Patent Policy pre-TRIPs


India’s patent policy focused on balancing developmental concerns with the need for promoting innovations. India viewed patents as a tool for economic development and restricted the scope and term of patents. The sentiment in India on the issue of patents, especially on pharmaceuticals, is illustrated by an oft-quoted statement made by Indira Gandhi at the World Health Assembly in 1982: 

“The idea of a better-ordered world is one in which medical discoveries will be free of patents and there will be no profiteering from life and death”.

Patent policy has a long history in India, dating back to 1856, but the actual attention of policymakers towards patents began right after Independence. Two expert committees were established in independent India to study patents and provide suggestions on the type of patent system that India should implement. These committees conducted an extensive survey of patents in India. The Patent Enquiry Committee (1948-50) reported that, “the Indian patent system has failed in its main purpose, namely to stimulate inventions among Indians and to encourage the development and exploitation of new inventions for industrial purposes in the country so as to secure the benefits thereof to the largest section of the public.” 
 The second committee known as the Ayyangar Committee (1957-59) noted that foreign patentees were acquiring patents not “in the interests of the economy of the country granting the patent or with a view to manufacture there but with the object of protecting an export market from competition from rival manufacturers particularly those in other parts of the world”. Thus India, “is deprived of getting, in many cases, goods…at cheaper prices from alternative sources because of the patent protection granted in India.
 The reports concluded that foreigners held 80-90% of the patents in India and were exploiting the system to achieve monopolistic control of the market
. The committees therefore suggested that a patent system that focused on access to resources at lower prices would be beneficial to India. This was in tune with the science and technology mission of developing indigenous technology and fostering R&D activities in areas of national significance. The Patent Act of 1970, the current legislation on patents in India, was based on the recommendations of these committees. The main aim in India was to ensure that patents did not lead to monopoly by foreign companies nor lead to high prices for medicines and food items. The patent law of 1970 (the current law) restricts the field of patentability, only grants process and not product patents in food, pharmaceutical and chemical fields, restricts the term of patents and has an elaborate system of licenses to ensure that patents are worked in India. The act found support among domestic firms and various political parties in India. 

The Indian Patents Act, 1970


 The Indian patents Act has been hailed as model legislation for developing countries. It seeks to balance both the need for granting rewards for inventors while ensuring that India's developmental needs are not ignored.


The following essential features of the Act reveal the basic patents policy of India:

1.
General Principle of Patent Grant (a) that patents are granted to encourage inventions and to secure that the inventions are worked in India on a commercial scale and to the fullest extent that is reasonably practicable without under delay; and (b) that they a not granted merely to enable patentees to enjoy a monopoly for the importation of the patented article".

2.
Principle of National Treatment - no limitations or restrictions on foreigners in applying for or obtaining patents in India.

3.
Inventions Not Patentable - The following are not patentable:


(a) An invention which is frivolous or which claims anything obviously contrary to will established natural laws;


(b) An invention the primary or intended use of which would be contrary to law or morality or injurious to public health


(c) The mere discovery of a scientific principle or the formulation of an abstract theory


(d) The mere discovery of any new property or new use for a known substance or of the mere use of a known process, machine or apparatus unless such known process results in a new product or employs at last one new reactant


(e) A substance obtained by a mere admixture resulting only in aggregation of the properties of the compounds thereof or a process for producing such substance;


(f) The mere arrangement or re-arrangement or duplication of known devices each functioning independently of one another in a known way;


(g) A method or process of testing applicable during the process of manufacture for rendering the machine, apparatus, or other equipment more efficient or for the improvement or control of manufacture;


(h) A method of agriculture or horticulture


(i) Any process for the medicinal, surgical, curative, prophylactic or other treatment of human beings or any process for a similar treatment of animals or plants to render them free of disease or to increase their economic value or that of their products".

4.
Search for Novelty - compulsory search is required extending to prior publications not only in India but also in any other part of the world.

5.
Patentability of Inventions in the Area of Chemicals, Food and Drugs - In case of inventions relating to substances intended for use as food, drug or medicines or substances produced by chemical process, Patentability will be limited to claims for the methods or processes of manufacture only.

6.
Term of Patent - The term of the patent in 14 years from the date of patenting, i.e., the date of filling the complete specification. In the case of inventions in the field of food, drug or medicine, the term will be 7 years from the date of filing or 5 years from the date of sealing, whichever is shorter.

7.
Licensing Provisions - 2 types of licenses: compulsory licenses and license of rights. Compulsory licenses enabling another party to work the patent can be applied for any time after the expiry of three years from the date of sealing of the patent.


In the area of food, drug, medicine or chemical, after the expiry of three years from the date of patent grant, they shall be endorsed with the word "License of Right". These enable any interested person as a matter of right to be entitled to work such patents.

8.
Royalties - In the case of patents related to food, drug or medicines the royalty reserved to the patentee under a license shall not exceed 4% of the net ex-factory sale price in bulk of the patented article.

9.
Use of Patented Inventions by the Government - In order to ensure that scarcity of a patented article doesn't arise and lead to high prices, the government is vested with powers to make use of or exercise any patented invention merely for its own purpose.

10. Appeals - In all cases, appeals will be only with the High Court.

India’s Patent Policy and TRIPs


The philosophy of India’s Patent Act of 1970 varies enormously from the framework being established under TRIPs. There are several knowledge and information areas which India considers unpatentable. India has a large community of scientists and researchers among whom publication rather than gaining patents has been a concern. G.V. Ramakrishna, Chairman of the Disinvestment Commission points out that in India, “We (Indians) are accustomed to the notion that knowledge is free. Our whole orientation has to change from one that stresses intellectual attainment to one that protects intellectual property.”
 Industrialised nations conceive of patents as a fundamental right comparable to the right of physical property, whereas developing nations view it as “fundamentally as an economic policy question.”
 From the perspective of developed countries, intellectual property is a private right that should be protected as any other tangible property, but for developing nations, intellectual property is a public good that should be used to promote economic development.
 The following table illustrates the basic differences between India’s patent system and TRIPs:

Table 1*

                 Comparison of India’s Patent Act and TRIPs

Indian Patent Act of 1970




TRIPs

	Only process not product patents in food, medicines, chemicals


	Process and product patents in almost all fields of technology 

	Term of patents 14 years; 5-7 in chemicals, drugs
	Term of patents 20 years



	Compulsory licensing and license of right
	Limited compulsory licensing, no license of right



	Several areas excluded from patents (method of agriculture, any process for medicinal surgical or other treatment of humans, or similar treatment of animals and plants to render them free of disease or increase economic value of products)


	Almost all fields of technology patentable. Only area conclusively excluded from patentability is plant varieties; debate regarding some areas in agriculture and biotechnology

	Government allowed to use patented invention to prevent scarcity
	Very limited scope for governments to use patented inventions



 *Source: Adapted from Patent Office Technical Society, Indian Patent Act, 1970 and Rules,  1991 and MVIRDC, GATT Agreements: Results of the Uruguay Round, World Trade Centre, January 1995


These differences in patent systems led to disputes in the GATT negotiations on the inclusion of IPRs in the WTO. The type of patent system that India established was clearly against the global IP regime promoted by the US. The main objection of the US is to the provision in India's patent law that allows for process but not product patents in the area of food, drug or medicine. The United States terms the activities of India to find alternative processes as “piracy”. According to the US, Indian firms are copying technology developed by advanced nations. This is leading to large-scale losses for the US. The Pharmaceutical industry in the US has been especially vocal on this issue. Phrma, the association that represents US based pharmaceutical companies points out, “Based on the refusal of the Government to provide pharmaceutical patent protection, India has become a haven for bulk pharmaceutical manufacturers who pirate the intellectual property of the world’s research- based pharmaceutical industry.”

II.

India’s Negotiations on TRIPs


India’s negotiating position within TRIPs and its policy on patents have undergone enormous shifts. India was one of the most vocal opponents of TRIPs and there was strong domestic support for India’s restricted system of patents for decades. Recently, India has revised its patent policy to conform to TRIPs and agreed to include IPR in the WTO. External trade threats were one of the factors that promoted this change, but the policy shift took place only with changes among actors within India. An interplay of domestic and international factors influence India’s ability to promote its interests in international negotiations. In order to formulate strategies for the future, it is important to analyze the role of these factors in prior negotiations. When was India able to put forth its position in the TRIPs negotiations and when did it fail to do so? This section traces the history of India’s negotiations on intellectual property rights beginning with the Uruguay Round and attempts to draw lessons for future policy.

Opposing IPRs in GATT


India and Brazil played a key role in the initial stages in preventing the inclusion of IPRs in GATT. The United States had attempted to promote the inclusion of intellectual property rights through a proposal for an anti-counterfeiting code within the GATT framework right from 1982. India along with Brazil was able to counter this move to some extent by arguing that GATT’s jurisdiction was limited to tangible goods and that GATT lacked the legal competence to address an issue within the IP area. They contended that counterfeit goods belonged to the exclusive jurisdiction of WIPO. (Stewart, p. 2261)  Although in 1986 India and Brazil could not prevent the inclusion of IPRs in the Ministerial Declaration, until 1988 they could ensure that no substantive IPRs were part of GATT.


Several developing countries argued vehemently that not only were counterfeit trademarked goods beyond the GATT’s authority, but also GATT could not extend itself to issues regarding copyrights and patents because these protections covered intangible objects. Brazil submitted a proposal on behalf of nine other countries
 including India for the new round of negotiations specifically excluding IPRs and Services. Their inability to prevent the inclusion of IPRs in the Ministerial Declaration arose from the fact the US and Japan began promoting IPRs even more strongly and the US also also began to use bilateral pressure to weaken developing country opposition. In 1985 US first initiated action against Korea, and according to one author, one objective of this was to separate Korea from joining developing country opposition to the GATT initiative on IPRs. (Ryan)  In addition as recounted by Jayashree Watal, a negotiator for India, the 25 hardliner developing countries shrank to 10. Developing nations agreed to the Ministerial Declaration with the expectation that they could limit negotiations to trade in counterfeit goods and other trade-related aspects.



But right until 1988 India and other developing countries were able to prevent a major role for IPRs in GATT. India, Brazil and other developing nations continued to assert that only trade in counterfeit goods should be the focus of discussions in the GATT meetings in 1987 and 1988. Right up till this mid-term meeting, India and Brazil were the leading opponents against negotiation of substantive aspects of IPRs. Infact, India and Brazil were key actors in blocking an agreement on discussing substantive intellectual property rights at the Mid-Term Meeting. Muchkund Dubey, a member of the Indian delegation during these meetings, explained the stance of India and developing nations in the following manner, “During the initial years India played a leading role in resisting the move to launch the new round and withstanding Northern pressure. The tenuous unity of the developing countries was maintained almost until the end of the mid-term review in Montreal in December 1988. India until the last days of the resumed mid-term review session firmly adhered to the position that GATT wasn’t the forum to discuss norms and standards of IPR protection nor could higher level of IPR be part of a liberal multilateral trading system.”


It is important to understand how developing countries were able to some extent to assert their interests in these years. One factor was the unity among developing countries at this time. Another important factor that one must focus on is that in India’s case there was a strong domestic constituency that supported India’s Patent Act of 1970. Indian Industry to a great extent wanted to retain the essential features of India’s Patent Act and even opposed India joining the Paris Convention inspite of trade pressure. India resisted attempts in the 80s by the US to place pressure on India to join the Paris Convention and industry bodies were of the view that India should not join the Convention. In 1986 India debated the option of joining the Paris Convention. At this time reportedly IDMA (Indian Drug Manufacturers Association) played an important role in pointing out the negative impact of the Convention on India.
 In 1988 a reference to India joining the Paris Convention provoked reactions in Parliament on the negative implications for industrial development if India became a party to the treaty.
 The stance of industry bodies was also made clear in Parliament when the Minister of State for Industrial Development pointed out that FICCI (Federation of India Chambers of Commerce and Industry), the most influential representative of Indian industry at the time, had taken the position in 1986 that India should not join the Paris Convention.
 ASSOCHAM (Associated Chambers of Commerce and Industry), another industry body in India, however, took the view in 1986 that India should join the Paris Convention reflecting internal changes that took place within ASSOCHAM. In 1986, ASSOCHAM underwent enormous transformations from being a representative not only of industry but also trade interests and opened itself up for the first time to overseas membership.
 The beginning of such fissures to some extent could explain a weaking of India’s position in 1986.

Shift in India’s Negotiating Position


In 1989 India made a suprising move gave up its opposition to including IPRs in the negotiations. In an April meeting in Geneva in 1989, India made a shift in policy and agreed to include IPRs in the negotiations. India's about turn on the issues was due largely in part to pressure from the US. Analysts have drawn linkages between the threat of US special 301 law against India and India's charge of stance on the issue in GATT. .
 At the time when India made the switch the Times of India reported that "India reportedly decided against taking a firm stand on issue lest the United States invoked Article 301 to retaliate."
 BM in the Economic and Political weekly wrote that India compromised its position on IPR in the hope that it would case the direct US pressure on which India food being designated "unfair trader" in the super 301 process.
 Eric Wolfhard writes that "In retrospect India's April accession seems merely strategic.
 Elaborating on the reasons for India's change of position he points out that at the time India was a victim of a series of unilateral measures introduced by the US to deal with some of the major developing countries.
 He also notes that India required support from US to borrow from IMF and World Bank to meet the depleting foreign exchange crises caused during the Gulf war.
 


Trade pressure through Special 301 is an important factor that explained India’s shift in position. US trade pressure also led to divisions within developing coutnries. Several related explanations have also been forwarded as reasons for India’s change in position. Ms. Jayashree Watal, who was part of the negotiating team for India in TRIPs, explained that at the time the U.S. questioned India’s needs to block the negotiations. The US position was that India could object to any aspect of the treaty, but did not need to refuse discussing the issue of IPRs altogether. This appeared at the time to be rational to Indian leaders. She explained that India was isolated during the negotiations and had to agree to the discussions.
 Muchkund Dubey stated, “Unity collapsed at the resumed mid-term review of negotiations in Geneva in April 1989.”
 Developing countries also believed that they could get concessions in other fields such as textiles. As the Uruguay Round included an entire host of issues such as Services, Agriculture and many others, developing nations were hard pressed to negotiate strongly on all aspects, and could not ignore an agreement that covered such extensive aspects. India and other developing nations also felt multilateral forum may be better than dealing bilaterally with the U.S.


It is important to note that divisions domestically also began at this time. Watal also points out that business interests within India became sharply divided, with industry associations dominated by MNCs demanding amendments in India’s patent laws and others rejecting any suggestion of India even joining the Paris Convention. The shift was perceived in India as a “surrender” to US interests. Domestic criticism within India was sharp against this policy change on the part of India. 

Domestic Opposition To Change


Though there was shift in India’s negotiations globally, there was no change in India’s domestic policy on patents. This opposition existed inspite of trade pressure. The Government tried to pacify domestic criticism by asserting that only certain aspects of IPRs would be focused upon and that there wasn’t a change in India’s position. Dinesh Singh, then Minister of Commerce, explained in the debate on the issue in Parliament, “Our stand has been that only the trade related aspect should be discussed and that position has been maintained by India. A discussion in the Uruguay Round does not commit us to anything. There has not been a shift in our position, but there has been a shift in the negotiating stand.”
 On July 28, 1989 the India Government issued a Press statement "Intellectual Property Rights-Standards and Principles concerning 25 Availability, scope and Use - The India View." In order to explain its stance on the Uruguay round negotiations, the Indian government took the position in this paper that talks in Uruguay would be listed to "trade-related intellectual property right" which comprises only the restrictive and anti- competitive practices of the ---- of intellectual property rights.


Inspite of India's turn around in GATT India attempted to ensure that there would only be a narrow focus on IPRs. India was the first developing country to submit views on each of the substantive issues and in this document attempted to stress that only trade related aspects would be discussed. It emphasised that only restrictive and anti-competitive practices could be considered trade related. The submission expressed the view that only those practices that distorted international trade should be the subject to negotiation.
 India emphasized the need for more favourable treatment for developing countries in the area of patents and trademarks; and proposed that such countries should remain free to adapt their domestic legislation to their economic development and public interest needs.
 India also argued that concepts such as most favoured nation and national treatment could not apply to intellectual property because these concepts were applicable to goods rather than the right of persons, rights that the intellectual property conventions protect.
  Submissions were made by several other developing and developed countries, resulting in numerous proposals by the end of 1989. Developing nations were able to gain one concession at this time as consensus was reached that less developed countries should be allowed time to make transitions to conform to TRIPs.


 Inspite of bilateral and multilateral trade pressure, India did not revise its patent laws according to TRIPs from 1994-1998 due to opposition from actors that benefited from the existing patent structure. The government, under external pressure and the force of actors that favored change, attempted to pass a legislation at this time to raise patent protection in India in the form of a Patent Amendment Bill in 1994-95. However, this move failed due to the enormous resistance that emerged against patent reform. Domestic industry in India began to mobilize to counter India’s policy shift in global negotiations on IPRs. Pharmaceutical companies and other interests established an organization to lobby the government against changing patent laws. In 1988, the National Working Group on Patent Laws was established in India.
 Composed of experts from science, law and health industries, the lobby was supported by certain industry groups and was influential at the governmental level in fostering resistance against change. It effectively pointed out the implications of raising patent standards on drug prices, health care and domestic industrial development. India therefore conformed to US trade pressure in terms of negotiating on IPR in GATT, but there was no major domestic constituency that favored change at this time.

Domestic Policy Change


A domestic policy shift enabled India to revise its patent laws in 1998-99. The change occurred on various levels. Firstly, the impact of liberal ideas regarding economic reforms slowly led to a greater westernized notion of intellectual property rights on the part of political parties and industry groups. With the initiation of economic liberalization in 1991, sections of the Congress Party began favoring changes in patent laws. The BJP after coming to power in 1998, abandoned its opposition to patent reform and adopted a pro-patent position. Although opposition to reform existed within both the parties, the BJP and the Congress eventually ensured the dominance of groups within their parties and affiliations that favored change on patents.

Closely related to this pro-reform element with political parties was the rise of a more “modern” and professionally managed segment of industry in India. The gradual emergence of a technologically more advanced segment among industrial companies was an important factor in promoting economic liberalization in India.
 In tune with this pro-reform policy, important industry bodies in the 1990s began to advocate the need for greater patent protection in India. The Confederation of Indian Industry (CII) took the position in its statements before the Gujral Committee (a committee established by the Indian Parliament to solicit views and prepare a report on the impact of the WTO Agreement on India) that India was not able to get relevant technology due to the absence of product patents.
 ASSOCHAM (Associated Chambers of Commerce and Industry) stressed before the Gujral Committee that India needed to strengthen patent laws in order to attract foreign direct investment.
 The industry bodies began to support the bill to amend patent laws in conformity with TRIPs. The CII, placed on its ‘wish list’ for the government the passing of the patent bill to conform to TRIPs.
  In 1997, the Federation of Indian Chambers of Industry and Commerce (FICCI) established the International Institute of Intellectual Property Development (IIPD). This institute ‘aims at promoting the patenting culture amongst the scientific and technical community and use IPR as a strategic tool in forwarding business interests. It loudly promotes the slogan “Patent or Perish”.
 


A component of this change within industry bodies arose from some domestic firms who prospered under the existing patent structure, but came to visualize significant avenues for profit from the new patent regime. Dr. Reddy’s laboratories, which has been preparing for the change in patent policy since 1984, believes that it has a competitive edge in new drug discovery which will lead to its growth under the revised policy.
 Industry heads from Ranbaxy, a major pharmaceutical firm expressed that, “India currently has a deficient system as far as providing intellectual protection goes, therefore we see the need for a radical change….It is a myopic view that multinationals will dominate the industry, as players are emerging at all levels”.
 Interviews with several Indian and MNC subsidiary firms and two industry associations conducted by Lanjouw revealed a shift in the debate on patents in India around 1997-98. Compared to just a year before she notes, “No one any longer expressed doubt that India would, in fact, be in compliance with WTO intellectual property requirements when deadlines were reached…….”, and that, “recent interviews indicated that there was an entirely new debate underway in the country on whether India should voluntarily skip the end of the period under EMR and go straight for product patents.”



Another domestic constituency promoting change emerged from top Indian research and scientific institutes that felt they could benefit from patents rather than publications. The Council of Scientific and Industrial Research (CSIR) with its chain of 40 laboratories reflects this more globally market oriented position focusing on acquiring patents. Prime Minister Atal Behari Vajpayee in January 1999 stated, “I compliment CSIR for creating an intellectual climate supportive of the early passage of the bill to amend the Patents Act”.
 This atmosphere emerged both from CSIR’s role in promting patent activity and from countering the bio-piracy argument against increasing patent protection in India. Anji Reddy, chairman of Dr. Reddy’s Labs, states that Mashelkar, head of CSIR, “…not only inspired scientists in CSIR to create wealth by harnessing intellectual property, but was also an inspiration for all of us in the industry.”
 The CSIR’s instrumental role in defeating the US patent on turmeric turned around the debate on the implications of patents on traditional knowledge, and this was crucial for promoting changes in patent policy. 

Present: This shift enabled various domestic policy changes. India also changed its negotiating strategy within TRIPs.

III. 

India’s Patent Position

Recent changes in India’s patent policy have led to some review of India’s position on patents. In determining how India and other developing countries should negotiate in the WTO, it is important to understand where India stands in terms of patents. The recent surge in patent applications in India in the post-1995 period, which has not received attention in policy analysis, provides important data for evaluating the potential for domestic actors to adjust to the new patent regime. The number of patent applications filed in the Indian Patent Office has risen approximately 150% in 1997-98 from 1993-94, crossing the 10,000 mark for the first time in 1997-98
. A focus on these patent applications reveals that some domestic actors would be able to gain from the new regime by increasing their patent activity, while a majority of the actors would not be able to raise their patent filings, at least in the short term. Policy must therefore be redirected from a focus on increasing the patent activity of the few, to ensuring access for the majority.

Patent applications in India in the post-1995 period provide important, if not comprehensive, indicators of the likely impact of the policy reforms. There has been a significant increase in patent applications in India since 1994-95 as a result of the policy changes taking place in tune with the WTO. 

Figure 1 denotes patent applications in India from 1970-2001: 

                           Figure 1: Patent Applications in India 1970-2001*
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 Source: Prabuddha Ganguli, Gearing Up for  Patents the Indian Scenario(1998),p.21;and for the years 98-2001 fromTIFAC (1998 updated 2002),Database on Patent Applications filed in India. 
From 1970 till about 1994-95, patent applications in India were steady averaging about 3,500 per year. Patent applications declined from 5100 patents filed in 1970-71 to an average of about 3500 applications filed annually between 1985-1992. In the post-1995 period patent applications are more than double than those of previous years. The increase in patent applications is the result of changes in India’s patent policy. The provision in India’s Patent Act of 1970 that no product patents on food and drugs could be granted in India had discouraged foreign applicants from filing in India.
 India has now revised its law to allow applications on product patents. Under TRIPs India must grant product patents in agrochemical and pharmaceutical fields by 2005. The increase in patent applications in this period represents, to some extent, the interest of firms in filing patents in India in fields that were not patentable under the 1970 Act. This is clear from the fact that applications have begun coming into India under the new provisions of the Patent Amendment Act of 1999 that allowed applications for product patents. These applications were to be put into a ‘mailbox’ and were to be examined in 2004 to determine whether product patents should be granted on them in 2005. These applications are designated as ‘WTO applications’ by the Indian Patent Office and are being listed in the Gazette as regular patent applications. Although no public figures are available on the number of applications that have come into India through this route, unofficial estimates put the figure at over 3,000
. The Mumbai office alone has received over 300 such applications to date
. 

Convention applications have also increased and are likely to further increase with India joining the Patent Cooperation Treaty (PCT).  India extended the number of convention countries from 78 to 170 in 1998 and 6149 convention applications were filed in 1998-99
. The Annual Report of the Patent Office points out that according to available records from December 1998 to 31 March 1999, out of 23,121 international applications received by WIPO the number of international applications in which India was designated was 6,987 contributing approximately 30.21% of the total number during this period.
  It also explains the fact that although patent applications decline from 10,155 in 1997-98 to 8,954 in 1998-99 this is due to the time period provided by the PCT and not due to a decline in interest in patent filing in India. According to the Annual Report of the Patent Office, “the reduction in the number of applications is most probably due to accession to the PCT”,
 indicating that once the waiting period under the PCT expires, there would be a rise in the patent applications in India. 

The first aspect of this rise in patent applications is that there is a significant increase in the ratio of foreign to domestic applications in the post-1995 period as compared to previous years. The rise in patent applications in the post-1995 period is largely due to the increase in patent applications by foreign rather than domestic applications. Figure 2 shows domestic and foreign applications in India between 1970-1999:

Figure 2: Domestic and Foreign Patent Applications in India, 1970-1999*
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         Source: Compiled from Controller General of Patents, Designs and Trademarks (various years), Annual Reports and A. R. Rajeshwari, Indian Patent Statistics—An Analysis, Scientometrics, vol. 36, no.1, 1996, p. 110.
It is clear that foreign actors would be able to take advantage of the new patent scenario on a much larger and much faster scale than domestic actors. While arguments are made that India has time to adjust to the new scenario because product patents don’t have to be granted until 2005, the reality is that foreign firms have begun rapidly increasing their patent applications in India since 1995. In the years immediately following implementation of reforms, these applications would already be in line to take advantage of the new regime. Any policy strategy must take into account this difference in foreign and domestic patent activity in the years shortly following the reforms and must focus not only on raising patent applications but also on ensuring access. Domestic actors would require access to technology and resources, more of which would come under patent protection, particularly by foreign firms in the period immediately following reforms.  


While foreign patent applications far outweigh Indian patent applications, there is a rising trend in domestic patent applications. Figure 3 represents the trends in Indian patent applications from 1970-1999. Indians filed 2,247 patent applications in 1998-99 as compared to 1,926 applications in 1997-98, representing about a 17% increase
. Proponents of the current strategy point to this increase as evidence of the ability of domestic actors to take advantage of the new patent regime. This, however, ignores the disparity between domestic firms that exists within this overall rise in patent activity.

The domestic patent applications clearly point to a disparity between domestic firms that increase their patent applications and those that do not increase their patent filings significantly. While pro-patent and anti-patent lobbies in India have been divided on whether domestic firms have the capacity to file patent applications or not, the data shows that some firms would be able to transform their potential into greater patent activity, while a majority may not. Figure 4 focuses on patent applications by selected
 domestic firms. The firms include subsidiaries of foreign companies and some of these firms do have foreign collaborations. This figure represents the top 8 firms out of 45 that were selected. Their patent applications from 1995-1999 are shown.  

Figure 4: Patent Applications by Domestic Firms, 1995-2001*
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The graph indicates that Hindustan Lever is the only firm with a large number of patent applications with the other firms far behind in terms of total numbers.

                                   Figure 5: Patent Applications by Selected Multinational Firms, 1995-2001*
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Another study by the Technology Information and Forecasting Assessment Council (TIFAC), an autonomous body under the Department of Science and Technology, confirms that few firms account for the rise in domestic patent applications. In a study of 1117 R & D units (excluding public sector undertakings) recognized under the Directory of Recognized In-House R & D units by the Department of Scientific and Industrial Research, TIFAC found that 153 units held all the 1127 patent applications filed by these units
. Approximately 13.7% of the R & D units have filed patent applications with the rest of the 86.3% not having shown much interest in patenting.
 

The policy strategy must not only be based on the increase in patent activity of domestic actors, but must also take into account the fact that few firms are able to make this transition. The ability of domestic firms to raise their patent activity is dependent on several factors including: the ability to shift focus from domestic to global markets, the capability to collaborate with foreign firms, the capital to invest in research for innovation and access to legal skills necessary to file patents. Initiating research for innovation is risky, and the majority of Indian firms don’t have the ability to make the enormous investment and skills necessary for patenting. To point to just one indicator, while the world’s leading firms spend an average of 15% of their turnover on R&D, the average R&D intensity of Indian firms is about 2%.
A strategy aimed at developing such capacity in a large number of domestic actors would be unrealistic. It would be more practical to focus on access for the majority.
 
In patent applications among Indian public sector and government research institutions, one institution has been able to increase its patent applications, with few others being able to follow. The Council of Scientific and Industrial Research (CSIR) which has been active in the patent field in India for several years, has increased its share of patent applications both in India and abroad.

Figure 6 shows CSIR’s patent applications between 1992-99
.

Figure 6: Patent Applications by CSIR, 1992-99*
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          *Source: Adapted from Vijay K. Jolly, “CSIR Profiting from R&D” in Ghosal et al,

                             World Class in India: A Case of Companies in Transformation

                             (Penguin: India),  2001, p. 302

The following table illustrates patent applications by some major public sector institutions gathered from TIFAC’s Ekaswa database on patent applications in India.

Table 4*


Patent Applications by Major Public Sector/Government Research Institutions

Institution

 Applications in Ekaswa Database

1995-2001

     ICAR



30

                                       DBT


          27

                                       BARC


          18

                                       DRDO



0

                                       ICMR

                      11

                                       ISRO


          27

                                       NRDC


          16

*This table is not comprehensive, as patent applications may have been filed by these institutions under different heads. Many of these institutions are in the process of increasing their patent filings. Department of Biotechnology’s annual report notes that the Biotechnology Patent Screening Committee considered 13 new applications, has so far received 61 patent applications, and 30 applications are at different stages of processing. 

ICAR: Indian Council of Agricultural Research, DBT: Department of Biotechnology, BARC: Bhabha Atomic Research Centre, DRDO: Defense Research and Development Organization, ICMR: Indian Council of Medical Research, ISRO: Indian Space Research Organization, NRDC: National Research and Development Corporation

A study by TIFAC also found that only a few PSUs were actually involved in filing patent applications. The study was based on 240 public sector undertakings listed in Public Enterprises Survey, 1998-99). These units filed a total of 372 applications in 1995-99. Twenty-four units filed all the applications and out of the 24, six units had 10 or more applications. The following table depicts the top 6 PSUs in the study. 
Table 5

PSUs with largest number of patent applications 1995-1999*
   Steel Authority of India

   143

Bharat Heavy Electricals Ltd.

  78

Indian Oil Corporation

  48

Indian Petrochemicals


  28

Hindustan Antibiotics


  19

   Gas Authority of India Ltd

       8


* Adapted from TIFAC, “How Innovative are PSUs?” Intellectual Property Rights Bulletin, vol. 6, no. 8, August 2000, p. 1


Public sector institutions in India have focused on building indigenous capabilities and disseminating it cheaply to industry rather than patenting inventions and exercising ownership rights. This was in tune with the Indian government’s policy that prevailed for decades. The technology statement of 1983, for example, pointed to the need for development of indigenous technology, and efficient absorption and adaptation of imported technology appropriate to national priorities and resources.
 Scientists and research institutions focused more on publications than on patents.

The CSIR, founded in 1942, operated for years under this framework to build indigenous capacity in science and technology, but made a deliberate shift that enabled it to increase its patent activity. The emergence of economic reform in India led CSIR labs began to change their outlook. After liberalization in 1991, one of the labs initiating the change cut all projects that wouldn’t survive in a liberal environment and focused on how to become more self-financing. CSIR laboratories began increasing their patent filings after 1998-99 coinciding with the shift in CSIR policy that required the labs to earn a significant portion of their budgets through research sponsored by industries
. Between 1992-97 the CSIR filed 920 patents in India and 120 abroad, filing 110 applications abroad in 1998-99
.  CSIR’s ability to increase its patent activity as compared to other public sector institutions arose because it adopted a global market focus rather than a domestic one; initiated a number of collaborations with foreign companies; and promoted a cultural shift away from publications and social objectives towards patents and commercial goals. 

Other public sector institutions in India may lack the capacity to make this shift not only in terms of R&D investment, but also in possessing sufficient resources to attract the private sector. The promotion of this strategy also leads to doubts about the public sector’s objectives. The CDRI, one of the CSIR institutes, for example, is revising its decades of research on control of parasitic diseases and family planning towards areas that have greater international market potential, raising questions about its mission.
 It is important to ensure that the public sector intervenes in areas where the private sector may under-invest due to various market failures. A focus only on transforming the public sector to increase patent activity would ignore this goal and would require attention towards ensuring access to resources and technology.   

Teaching and Research Institutes


Some teaching and research institutions have been able to increase their patent applications to some extent in the 1995-1999 period. The patent applications by research and teaching institutions show an increase of about 40% from 1995 to 1998
, but few institutions account for this increase. Approximately 60% of the applications were filed by 5 of the 29 total institutions surveyed.  The following table depicts the patent applications filed by Indian research institutions and universities including IITs:

Table 6

Patent Applications by Research/Teaching Institutions*

Year

Number of Applications

1995 35

1996 29

1997 38

1998 50

Total

152

*Source: Adapted from TIFAC, “Universities Forge Ahead in Patent Filing” IPR Bulletin, vol. 5, no. 8, August 1999, Table 1.

 Table 6 shows the top 5 institutions with 15 or more applications. The majority of other institutions had 2 applications or less.

Table 7*

Research Institutions with Largest Number of Applications

Institution
Number of Applications

IIT Madras


26

IIT, Karagpur   

22

IISc



16

IIT Mumbai    


15

IIT Delhi         


15

* Adapted from TIFAC, “Universities Forge Ahead in Patent Filing”, Intellectual Property Rights Bulletin, vol. 5, no. 8, August 1999, p. 1.


The academic institutions that have been able to raise their patent filings have initiated foreign collaborations, have special cells for relations with industry, and have some operational mechanisms to ensure patent filings. Teaching institutions face similar problems of the public sector in general regarding raising patent activity.

Figure 7:  US patents assigned to India  (1990-2000) *

Source: Adapted from Sujit Bhattacharya &  Pradosh Nath; Using Patent Statistics

             As a Measure of Techonological Assertiveness: A China India Comparison

             Current Science, Vol.83,No.1,10 Jul 2002.


India’s patent position shows that India must focus on ensuring access for the majority of actors that would not be able to compete. India’s vast scientific and research capability may not translate into patent activity in the short term. A scaling back of TRIPs would be in India’s best interests.

IV.


The review of India’s patent policy and negotiations point to the need for promoting a relaxation of TRIPs for India and other developing countries. The current scenario provides the right moment for India and other developing countries to promote their interests internationally. The time is right not just for calling for a modification of TRIPs but actually demanding a scaling back of TRIPs. The favourable factors include:


1) There is some support from Europe. Differences between developed countries have enabled developing countries to make headway. One major factor is the recent report issued by the UK commission that clearly points out that raising IPRs may be detrimental to developing countries. Developing countries can take advantage of these differences within advanced nations. 

2) The Doha Declaration provides room for linking concerns outside of IPRs such as health, human rights and other issues to intellectual property. 

3) A domestic constituency that could benefit from such linkages and relaxations in IPR rules now exists.

4) Unity between developing countries and also between LDCs and developing countries now exits.

5) NGOs are now in a position to influence the shape of international negotiatons.

Options for Future Negotiations:


The option of trying to modify TRIPs to suit developing countries interests by etc. has limited potential. There are various ways in which developing countries are attempting to do this:

Compulsory licensing:

Extension of Geographical Indications: India and other developing countries have been trying to ensure that GIs are extended to products other than wines and spirits as a means of protecting products such as basmati rice. While this may provide some mechanism for registering such unique products it is not a strategy that would protect a large number of resources. In addition, legal skills and money would be required to ensure the registration of such products and fight cases that infringe on these names. It also appears that this strategy would require some bargaining in agriculture negotiations. EC and Switzerland have explicitly linked the GI discussions to the agriculture negotiations in both the TRIPs Council and the Committee on Agriculture. (BRIDGES Trade BioRes, Vol. 2 No. 14). Brazil has also pointed out that GIs are subject to the same limitations as any other IPR right and that they would not help against preventing ‘bio-piracy’ as they only protected the product but not the genetic resources and associated TK and would not thus prevent their use and patenting. Others have also expressed the concern that GIs will only bring new obligations for developing countries while the benefits will mainly go to developed countries that are better prepared at the national level to take advantage of GI extensions that might use GIs as a trade barrier against developing countries exports. (BRIDGES Trade BioRes, Vol. 2 No. 14). 

Patent Disclosure: The EC is now willing to discuss this issue but emphasizes that failure to disclose should lie outside patent law and should be regulated by civil or administrative law. The US has so far strongly opposed the inclusion of disclosure requirements in patent applications, saying it would be incompatible with TRIPs since it would add another substantive condition on patentability beyond those already provided. (BRIDGES Trade BioRes, Vol. 2 No. 14). The patent disclosure route would only be a limited measure to check biopiracy, but would not go far in mitigating the negative implications of IPRs on developing countries.

Benefit-sharing/prior informed consent: While preventing ‘negative’ acts would not do much for positive protection of resources. The record hasn’t been very encouraging on this.

Recognition of TK: Extending the IPR logic could have its own implications especially on sharing of resources.

Rather than calling for a modification of TRIPs, developing countries must focus on ensuring that the negative impact of TRIPs is dealt with. The strategy can focus on the following:

· Linking TRIPs with the Right to Health and Human Rights. Calling for price control rather than only compulsory licensing

· Focusing on a strategy that links domestic industries in developing countries

· Establishing mechanisms to link industry and NGOs in developing country processes

· Forming an alternative to the Quad in the WTO

· Utilizing FAO’s new treaty

· Taking larger view of CBD

· Linking up with developed countries who support the issues

· Utilizing the power of NGOs
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